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Mcknight, Kristin M CIV (USA)

From: rrs@usace.army.mil
Sent: Wednesday, November 20, 2024 1:37 PM
To: jheredia@monarch.energy; kevin.alexander@westwoodps.com; Mcknight, Kristin M CIV 

(USA)
Subject: [Non-DoD Source] Department of the Army Delineation Report and Jurisdictional 

Determination Request: SWG-2024-00285 - Fairlane Green Hydrogen

The U.S. Army Corps of Engineers, Galveston District has assigned your Delineation Report and 
Jurisdictional Determination request: 

File Number: SWG-2024-00285 

Project Manager: Kristin M Mcknight, Kristin.M.Nelson@usace.army.mil, 409-766-3826 

Please reference this file number in all correspondence and communication with us concerning this 
request. 

The U.S. Army Corps of Engineers Regulatory program is committed to providing you with the highest 
level of public service. Your request will be processed in the order it was received, and the assigned 
project manager will contact you if any additional information is required to complete the review of your 
request. 

General information about the U.S. Army Corps of Engineers' Regulatory Program is available on the 
Regulatory Request System homepage at: https://rrs.usace.army.mil 

Information specific for your region can be found at the Galveston District website at: 
http://www.swg.usace.army.mil/Missions/Regulatory.aspx  

This mailbox is not monitored. If you have any questions, please contact your assigned project manager 
directly.  



U.S. Army Corps of Engineers (USACE) 
REQUEST FOR JURISDICTIONAL DETERMINATION (JD) 

For use of this form, see Sec 404 CWA, Sec 10 RHA, Sec 103 MPRSA; the proponent agency is CECW-CO-R. 

Form Approved - 

OMB No. 0710-0024  

The Agency Disclosure Notice (ADN) 

The Public reporting burden for this collection of information is estimated to average 10 minutes per response, including time for reviewing instructions, 
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send 
comments regarding the burden estimate or burden reduction suggestions to the Department of Defense, Washington Headquarters Services, at 
whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil. Respondents should be aware that notwithstanding any other provision of law, no 
person shall be subject to any penalty for failing to comply with a collection of information if it does not display a currently valid OMB control number. 

DATA REQUIRED BY THE PRIVACY ACT OF 1974 

Authority Rivers and Harbors Act, Section 10, 33 USC 403; Clean Water Act, Section 404, 33 USC 1344; Marine Protection, Research, and 
Sanctuaries Act, Section 103, 33 USC 1413; Regulatory Programs of the Corps of Engineers; Final Rule 33 CFR 320-332. 

Principal Purpose The information that you provide will be used in evaluating your request to determine whether there are any aquatic resources 
within the review area that are or that may be subject to federal jurisdiction under the regulatory authorities referenced above. 

Routine Uses This information may be shared with the Department of Justice and other federal, state, and local government agencies, and the 
public, and may be made available as part of a public notice or FOIA request as required by federal law. Your name and property 
location where federal jurisdiction is to be determined will be included in any approved jurisdictional determination (AJD), which will 
be made available to the public on the District's website and on the Headquarters USACE website. 

Disclosure Submission of requested information is voluntary, however, if the information is not provided there may be some delay in 
processing your request. Failure to provide this information will not result in an adverse action. 
System of Record Notice (SORN): The information received is entered into our permit tracking database and a SORN has been 
completed (SORN #A1145b) and may be accessed at the following website: 
http://dpcld.defense.gov/Privacy/SORNsIndex/DOD-wide-SORN-Article-View/Article/570115/a1145b-ce.aspx 

1. To (District Name):

2. I am requesting a JD on property located at (Street Address):

City/Township/Parish: County: State: 

Acreage of Parcel/Review Area for JD: 

Section: 

Latitude (decimal degrees): ° 

3. Please attach a survey/plat map and vicinity map identifying location and review area for the JD. 

4. I currently own this property.  I plan to purchase this property. 

I am an agent/consultant acting on behalf of the requester.

Other (please explain):
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Township:

° Longitude (decimal degrees):

Range:

(For linear projects, please include the center point of the proposed alignment.)

Expires

mailto:whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil
http://dpcld.defense.gov/Privacy/SORNsIndex/DOD-wide-SORN-Article-View/Article/570115/a1145b-ce.aspx


5. Reason for request: (check as many as applicable)

 I intend to construct/develop a project or perform activities on this parcel which would be designed to avoid all aquatic resources. 

I intend to construct/develop a project or perform activities on this parcel which would be designed to avoid all jurisdictional aquatic resources 
under Corps authority. 

I intend to construct/develop a project or perform activities on this parcel which may require authorization from the Corps, and the JD would 
be used to avoid and minimize impacts to jurisdictional aquatic resources and as an initial step in a future permitting process. 

I intend to construct/develop a project or perform activities on this parcel which may require authorization from the Corps; this request is 
accompanied by my permit application and the JD is to be used in the permitting process. 

I intend to construct/develop a project or perform activities in a navigable water of the U.S. which is included on the district Section 10 list 
and/or is subject to the ebb and flow of the tide. 

A Corps JD is required in order to obtain my local/state authorization. 

I intend to contest jurisdiction over a particular aquatic resource and request the Corps confirm that jurisdiction does/does not exist over the 
aquatic resource on the parcel. 

 I believe that the site may be comprised entirely of dry land. 

 Other: 

6. Type of determination being requested:

7. Typed or Printed Name:

Company Name:

Address: 

By signing below, you are indicating that you have the authority, or are acting as the duly authorized agent of a person or entity with such authority, to 
and do hereby grant Corps personnel right of entry to legally access the site if needed to perform the JD. Your signature shall be an affirmation that 
you possess the requisite property rights to request a JD on the subject property. 

Signature: Date: 

Page 2 of 2 

I am requesting an approved JD I am requesting a preliminary JD

I am requesting a "no permit required" letter as I believe my proposed activity is not regulated. 

I am unclear as to which JD I would like to request and require additional information to inform my decision.

Email:
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1.0 Purpose 
This report and the attached exhibits and appendices constitute the wetland delineation report 

for the Fairlane Green Hydrogen Project located in Brazoria County, Texas. A field delineation of 

wetlands and waters was completed on approximately 173 acres of land (hereafter referred to as 

the “Delineation Area”). This report provides the required documentation for wetland boundary 

determinations in conformance with the United States Army Corps of Engineers (USACE) 

Wetlands Delineation Manual (Environmental Laboratory, Waterways Experiment Station, 

1987) and the Regional Supplement to the USACE Wetland Delineation Manual: Atlantic and 

Gulf Coastal Plain Supplement (US Army Engineer Research and Development Center, 2010). 

2.0 Site Location and Description 
The Delineation Area consists of approximately 173 acres located along State Highway 36, near 

the city of Freeport, west of the Brazos River, located in Brazoria County, Texas (Exhibit 1). The 

Delineation Area consists of Emergent Herbaceous Wetlands, Barren Land cover and Developed 

land with Open Space, Low Intensity and Medium Intensity (Dewitz et al., 2021). An industrial 

concrete operation called OnSite Concrete Solutions at 3525 County Road is located on the 

northeast side of the Delineation Area. Topography within the Delineation Area consists of 

microtopography. Land use surrounding the Delineation Area consists of sparce residential 

homes, industrial operations, and freshwater emergent wetlands. 
 
The Delineation Area is situated within the Floodplains and Low Terraces ecoregion (Level IV 

Ecoregion 34c) and borders north of the Mid-Coast Barrier Islands and Coastal Marshes 

ecoregion (Level IV Ecoregion 34h) of the Western Gulf Coastal Plain (U.S. Environmental 

Protection Agency, 2013). The Delineation Area land cover is emergent herbaceous wetland with 

an area of barren land (rock/sand/clay) in the northwest corner where the concrete operation is 

located.  A raised road along the eastern side of the Delineation Area is denoted as Developed, 

Open Space.  Current road construction work near the southeast portion of the Delineation Area 

has placed removed concrete on top of fill resulting in an area characterized as Developed, Low 

Intensity and Medium Intensity land use (Dewitz and USGS, 2021). Examples of vegetative 

cover in the Delineation Area consisted of Bermuda grass (Cynodon dactylon), knotgrass 

(Paspalum denticulatum), hairy buttercup (Ranunculus sardous), Texas tickseed (Coreopsis 

linifolia), fringe-leaf wild petunia (Ruellia humilis), knotted spike-rush (Eleocharis 

interstincta), groundseltree (Baccharis halimifolia), and bladder pod (Sesbania vesicaria). 
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2.1 Antecedent Precipitation 

Antecedent precipitation data was available at the site for the 90 days prior to both the February 

20, 2024, and July 2, 2024, site visits using Antecedent Precipitation Tool (APT) developed by 

the USACE. Results from this analysis indicate antecedent precipitation was wetter than normal 

for the February 20, 2024, site visit and normal for the July 2, 2024, site visit.  Figure 2.1 and 

Figure 2.1a constitute the APT results used to determine antecedent precipitation for the 90 

days prior to the delineations.  

 

Figure 2.1: Antecedent Precipitation Tool V2.0 Graph for Fairlane Green Hydrogen Project in Brazoria County, Texas, for 
December 22, 2023, to February 20, 2024. 
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Figure 2.1a: Antecedent Precipitation Tool V2.0 Graph for Fairlane Green Hydrogen Project in Brazoria County, Texas, for May 3, 
2024, to July 2, 2024. 

 

3.0 Field Delineation Methodology 

3.1 Mapping 

Prior to delineating wetland boundaries in the field, Westwood reviewed the U.S. Geological 

Survey (USGS) topography (Exhibit 1), the U.S. Fish and Wildlife Service (USFWS) National 

Wetlands Inventory (NWI), the USGS National Hydrography Dataset (NHD) Flowlines and 

Waterbodies, the Federal Emergency Management Agency (FEMA) Flood Insurance Rate Maps 

(FIRM) (Exhibit 2), and the Natural Resource Conservation Service (NRCS) Soil Survey 

Geographic database (SSURGO2) for Brazoria County (Accessed 2024) (Exhibit 3).  

3.2 Wetland Delineation Methodology 

Field delineations were conducted on February 20, 2024, and July 2, 2024, by a Wetland 

Scientist from Westwood using the level two routine determination methods set forth in the 

USACE Wetlands Delineation Manual (Environmental Laboratory, Waterways Experiment 

Station 1987) and the supplemental methods set forth in the regional supplement to the USACE 

Wetland Delineation Manual: Atlantic and Gulf Coastal Plain manual (US Army Engineer 

Research and Development Center, 2010). Photographs of wetlands and Atlantic and Gulf 

Coastal Plains data forms including soils, vegetation, and hydrology are included in Appendix 

A of this report. Non-wetland and Upland Atlantic and Gulf Coastal Plains data forms and 

photographs are included in Appendix B. 
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Wetlands were classified according to Wetlands of the United States (U.S. Fish and Wildlife 

Service Circular 39; Shaw and Fredine, 1971) and Wetlands and Deepwater Habitats of the 

United States (FWS/OBS Publication 79/31; Cowardin et al., 1979). Common and scientific 

names for vegetation, identified in this report and on the attached data forms, generally 

correspond with the nomenclature used in the 2024 National Wetland Plant List (USACE 2024). 

Plant indicator status was based upon the Atlantic and Gulf Coastal Plain rankings. Species 

dominance for vegetation measurements was based on the percent coverage visually estimated 

within a 30-foot radius of the sample point location for the tree and vine layers, a 15-foot radius 

for the shrub layer, and a five-foot radius for the herbaceous layer. Delineated wetland 

boundaries were mapped in the field using a Panasonic Toughbook® tablet and EOS Arrow 

100® global positioning unit (GPS) capable of sub-meter accuracy (Exhibit 4).    

3.3 Ordinary High Water Mark Determinations 

One watercourse, created by connecting culverts, was delineated within the Delineation Area.  

Drainages within the Delineation Area were considered non-wetlands as they may not exhibit all 

parameters required for regulatory wetlands (i.e., predominance of hydrophytes, hydric soils, 

and jurisdictional hydrology). Accordingly, their boundary was delineated in the field by 

documenting their “ordinary high water marks” (OHWMs), as determined according to the 

USACE Regulatory Guidance Letter No. 05-05 (U.S. Army Corps of Engineers, 2005). 

USACE regulations set forth at 33 CFR 328.3(e) defines the OHWM for purposes of Clean Water 

Act lateral jurisdiction:  

The term “ordinary high-water mark” means that line on the shore established by the 

fluctuations of water and indicated by physical characteristics such as a clear, natural 

line impressed on the bank, shelving, changes in the character of soil, destruction of 

terrestrial vegetation, the presence of litter and debris, or other appropriate means that 

consider the characteristics of the surrounding areas. 

USACE Regulatory Guidance Letter No. 05-05 (U.S. Army Corps of Engineers, 2005) indicates 

the following physical characteristics are deemed reasonably reliable, and therefore presence of 

these characteristics was evaluated in the field when making OHWM determinations for 

drainages in the Delineation Area: 

• Natural line impressed on the bank • Shelving 

• Changes in the character of soil • Destruction of terrestrial vegetation 

• Presence of litter and debris • Wracking 

• Vegetation matted down, bent, or absent • Sediment sorting 

• Leaf litter disturbed or washed away • Scour 

• Deposition • Multiple observed flow events 

• Bed and banks • Water staining 

• Change in plant community  

Delineated watercourse boundaries were mapped in the field using a Panasonic Toughbook® 

tablet and EOS Arrow 100® unit capable of sub-meter accuracy (Exhibit 4). Datasheets and 

photographs documenting watercourse characteristics are included in Appendix C. 
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4.0 Results 

4.1 Mapping 

The USGS Quad mapping shows microtopography throughout the Delineation Area with an 

elevation of two to six feet above sea level (Exhibit 1). Land cover in the Delineation Area 

predominately consists of pasture with emergent herbaceous wetlands and shrub/scrub and 

herbaceous uplands in the northeast corner and along the developed area of low intensity along 

County Road 217. Upland developed areas of low and medium intensity also include filled land 

in the southeast corner.    

The NWI mapping shows the Delineation Area is classified as a freshwater emergent wetland 

and a NHD waterbody (Exhibit 2).  

FEMA data indicates that the Delineation Area is located within the mapped 100-year floodplain 

(Zone AE). 

The Brazoria County Soil Survey identifies soils mapped within the Delineation Area (Exhibit 

3). A summary of mapped soil units within the Delineation Area is included in Table 4.1. A 

majority of the Delineation Area is located within predominately non-hydric soil units, however, 

the remaining portions of the Delineation Area are located within hydric soil units.  

Table 4.1 – Hydric Soil Rating 
Mapped Unit 

Symbol 
Map Unit Name 

Hydric 
Rating 

Acres in Project 
Area 

Percent of Project 
Area 

36 
Pledger clay, 0 to 1 percent 
slopes, rarely flooded 

1 94.0 54.3% 

42 
Velasco clay, 0 to 1 percent 
slopes, frequently flooded 

100 66.0 38.4% 

39 
Surfside clay, 0 to 1 percent 
slopes, occasionally flooded 

100 12.8 7.3% 

Total   172.8 100% 

 

4.2 Field Wetland and Watercourse Delineation Results 

On February 20, 2024, Westwood delineated two (2) wetland features totaling 74.1 acres, one (1) 

pond totaling 0.04 acres and one (1) watercourse feature totaling 0.12 acres.  On July 2, 2024, 

Westwood delineated four (4) wetland features totaling 27.15 acres, adding 23.88 acres to the 

previously delineated WB-01, 0.83 acres to the previously delineated WB-02, and one (1) pond 

totaling 0.49 acres.  Summaries of the field delineated wetlands are included below in Tables 

4.2.1 and the watercourse is included below in 4.2.2. The location of the delineated wetlands 

and watercourse are shown in Exhibit 4.  Locations that are non-wetland are shown in Exhibit 

5.  
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 Wetlands 

Westwood delineated five (5) wetlands totaling 101.25 acres and two (2) ponds totaling 0.53 

acres (Exhibit 4). These features are summarized in Table 4.2.1 below.  PO-02 was 

determined to be an excavated pond due to its historical change in shape and appearance in 

2014.  Before 2014 the area appeared to be a deep wetland area characterized as PEM1C.  

Photographs of the delineated feature and data forms documenting wetland characteristics of 

the sample point locations can be found in Appendix A.  Non-wetland and Upland 

photographs and data forms can be found in Appendix B. Additional Photo Point photographs 

of the area can be found in Appendix D.   

Table 4.2.1 – Wetland and Pond Characteristics Summary Table 

Wetland ID 
Area 

(Acres) 
Area 

(SQFT) 
Mapped 
on NWI 

Cowardin Latitude Longitude 

WB-01 47.383 2,064,014 Yes PEM1C 
PEM1A 

28.958109 -95.394349 

WB-02 51.4 2,238,948 Yes PEM1J 28.960590 -95.398811 

WB-04 1.08 47,016 Yes PEM1J 28.963444 -95.401743 

WB-05 0.55 23,836 Yes PEM1Adx 28.959721 -95.392483 

WB-06 0.84 36,728 Yes PEM1Adx 28.959722 -95.392335 

PO-01 0.04 1,742 No PUBHx 28.962684 -95.395035 

PO-02 0.49 21,344 Yes PUBHx 28.960209 -95.394180 

Wetland Classes: PEM1C - Palustrine Emergent, Persistent, Seasonally Flooded; PEM1A – Palustrine Emergent, Persistent, 
Temporarily Flooded; PEM1J – Palustrine Emergent, Persistent, Intermittently Flooded; PEM1Adx – Palustrine Emergent, 
Persistent, Temporarily Flooded, Partially Drained/Ditched, Excavated; PUBHx – Palustrine, Unconsolidated Bottom, 
Permanently Flooded, Excavated. 

  Watercourses 

Westwood delineated one (1) watercourse within the Delineation Area (refer to Table 4.2.2 for 

additional information). These features contained characteristics consistent with an OHWM. 

Additional information and photographs documenting the OHWM characteristics of the 

delineated watercourses are included in Appendix C of this report.  

Table 4.2.2 – Watercourse Characteristics Summary Table 
Watercourse 

ID 
Area 

(Acres) 
Linear 
Feet 

NHD 
Name 

Hydrology 
Regime 

Cowardin Latitude Longitude 

WC-01 0.12 464 Unnamed Ephemeral R6 28.961776 -95.394731 

Watercourse Classes: R6 – Riverine, Ephemeral.   

 Non-Wetlands 

A total of seven (7) non-wetland sample points were gathered within the Delineation Area, each 

were either lacking hydric soils, hydrology, or hydrophytic vegetation. The location of each non-

wetland point and other non-wetland features are referenced in Exhibit 5. Data forms and 

photographs were gathered at each non-wetland sample location and are included in Appendix 

B. 



Wetland Delineation Report | Fairlane Green Hydrogen Project August 6, 2024 

 

7  |  TBPLS Firm #10074302 

5.0 Conclusions 
Westwood delineated five (5) wetlands totaling 101.25 acres, two (2) ponds totaling 0.53 acres 

and one (1) watercourse totaling 464 feet within the Delineation Area for the Fairlane Green 

Hydrogen Project. The data supporting the delineations is presented in the exhibits, 

photographs, and data forms in this document. Please contact Westwood if you have questions 

regarding this report.  

 

The findings of this report are based on Westwood’s best professional judgement and experience 

with similar projects under similar conditions. As with all WOTUS, including wetlands, the final 

jurisdictional determination can only be made by the USACE. 
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7.0 Certification 
I certify that, to the best of my knowledge and belief, the wetland delineation completed for this 

Site is consistent with current wetland delineation practices and guidelines. I have the specific 

qualifications, education, training, and experience to complete wetland delineations and 

determinations in accordance with federal and state requirements. 

Sincerely, 

WESTWOOD PROFESSIONAL SERVICES, INC. 

 

 

Kelly Swanson 
Environmental Scientist 

Kevin Alexander, Ph.D. 
Senior Wetland Biologist 
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36 Pledger clay, 0 to 1 percent slopes, rarely flooded Predominantly Non-Hydric 1

42 Velasco clay, 0 to 1 percent slopes, frequently flooded All Hydric 100

39 Surfside clay, 0 to 1 percent slopes, occasionally flooded All Hydric 100
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Wetland Delineation Data Forms and Photographs 
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Appendix B 
 

Non-Wetland Data Forms and Photographs 
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Appendix C 
 

Watercourse Data Forms and Photographs 
 

Fairlane Green Hydrogen Project 

Brazoria County, Texas







 

 

Appendix D 
Additional Photo Point Photographs 

 

Monarch Fairlane Project 

Brazoria County, Texas





















































U.S. Army Corps of Engineers (USACE) 

DELINEATION REPORT AND JURISDICTIONAL DETERMINATION
PROJECT INFORMATION SHEET

1. APPLICATION NO. 2. FIELD OFFICE CODE 3. DATE RECEIVED

APPLICANT AND AGENT INFROMATION 

4. APPLICANT'S NAME

First - Middle - Last - 

7. AGENT'S NAME

First - Middle - Last - 

Company - Company - 

E-mail Address - E-mail Address -

5. APPLICANT'S ADDRESS 8. AGENT'S ADDRESS

Address- Address- 

City - State - Zip - Country - City - State - Zip - Country - 

6. APPLICANT'S PHONE NOs. w/AREA CODE

Fax

9. AGENTS PHONE NOs. w/AREA CODE

  Fax

NAME, LOCATION, AND DESCRIPTION OF PROJECT SITE 

10. PROJECT NAME OR TITLE

11. FILE NUMBER(S) OF PREVIOUS DETERMINATIONS ISSUED ON THE SITE

12. PROJECT COORDINATES (in decimal degrees)

Latitude: ◦N Longitude: ◦W 

13. PROJECT STREET ADDRESS (if applicable)

Address 

City - State- Zip- 

14. OTHER LOCATION DESCRIPTIONS

Tax Parcel ID(s) - 

Section -       Township -    Range - 

Acreage of Parcel/Review Area - 

County - 

15. DIRECTIONS TO THE PROJECT SITE

16. REASON FOR REQUEST

17. TYPE OF REQUEST:

☐ I am requesting an approved Jurisdictional Determination

 ☐ I am requesting a preliminary Jurisdictional Determination

☐ I am unclear as to which Jurisdictional Determination and I would like to request and require additional information to inform my decision.



Appendix A. Property Owner List: 

First Name Middle Name Last Name Address 1 Address 2 City State Zip Code Phone Number Phone 
Number 

E-mail
Address



Appendix B. Aquatic Resource Inventory: 

Water Name Latitude Longitude Measurement 
Units/Type 

Measurement 
Amount/Size of 

Resource 

HGM Code Cowardin 
Code 

U.S. State Regulation 
Type 

Aquatic 
Resource 

Type 

JD Type 



Attachment Inventory: 

Document Label Document Type Document Created Date Document Citation 
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2022

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 6,000 (1"=500')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



2016

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 6,000 (1"=500')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



2012

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 6,000 (1"=500')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



2009

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 6,000 (1"=500')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



2004

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 6,000 (1"=500')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



1995

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 6,000 (1"=500')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



1989

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 9,600 (1"=800')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



1983

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 6,000 (1"=500')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



1979

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 9,600 (1"=800')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



1974

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 6,000 (1"=500')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



1969

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 6,000 (1"=500')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



1962

´ HIG Project # 2085166
Client Project # R0050939.00
Approximate Scale 1: 6,000 (1"=500')

ME Fairlane Green Hydrogen

Brazoria-West Columbia, TX

Site boundaries shown in red are approximate

www.historicalinfo.com



 
 

 

 

 

  

 

Photographs and Locations for Culvert locations on all sides of the proposed Fairlane Green 

Hydrogen Project.  Photographs taken on October 30, 2024. 

 

 



 
 

 

 

 

  

 

 



 
 

 

 

 

  

 

 



 
 

 

 

 

  

 



 
 

 

 

 

  

 

 



 
 

 

 

 

  

 

 

 



 
 

 

 

 

  

Screenshots of Google Earth Images of Culverts at Fairlane Green Hydrogen. 

 

 



 
 

 

 

 

  

 



 
 

 

 

 

  

Updated project boundary and limits of disturbance indicated in blue. 

 

 



 

 

 

 
 

 

 

 

Project DescripƟon 
Monarch Fairlane LLC 
 
November 2024 

 

 
  



 
Project DescripƟon 

Fairlane Green Hydrogen 
 

 

 
Project Overview 
Monarch Fairlane  LLC, (Fairlane) is in the process of obtaining permit approvals for a proposed 500-600 
MW Fairlane Green Hydrogen Project (Project). The locaƟon of the Project is approximately 1.5 miles 
west of Freeport, Texas.  The land is controlled under a purchase opƟon and is within unincorporated 
Brazoria County. The Project Parcel boundary is approximately 118 acres of land on parcel numbers 
157621 and 157496 (as shown in Figure 1) within Original Texas Land Survey SecƟons A-89, A-90 and A-
217.  
 

 
Figure 1: Fairlane Facility LocaƟon Map 
 
The Fairlane Development Area is approximately 94 acres (as shown in Figure 2) confined within State 
Highway 36 to the south, Country Road 217 to the north and transmission lines with a raised road to the 
east (the yellow outline in the facility an project map is greater than planned limits of disturbance). 
There are numerous natural gas pipelines, several hazardous pipelines and mulƟple transmission lines 
that run through the property with easements that restrict where project components can be located. 
The onsite existence of 345 kV lines adjacent to the site is a key consideraƟon to minimize offsite 
impacts.  Further, an exisƟng concrete facility has previously disturbed the northeast porƟon of the 
Development Area. The Project Parcel is within a 100-year floodplain with generally flat elevaƟon that 



 
Project DescripƟon 

Fairlane Green Hydrogen 
 

 

ranges from 4-8 feet above mean sea level. Drainage is from northwest to the southeast.  Surrounding 
land uses in the Project Vicinity include the Freeport Golf Course, industrial and commercial 
development, a wildlife management area, mobile home parks and a residenƟal area approximately 1.5 
miles to the east.  The Project will support community and economic development in Brazoria County 
through job creaƟon, local taxes, and construcƟon acƟviƟes, as well as contribuƟng to the development 
of a green hydrogen supply for nearby industrial faciliƟes that already use hydrogen in process 
operaƟons. 

 
Figure 2.: Fairlane Development Area ( Parcel in yellow, Development Area shown in pink) 

 
Project DescripƟon 
The proposed Project will produce low-carbon hydrogen by uƟlizing regionally sourced, green renewable 
energy and groundwater. The energy will be acquired through purchase and sale agreements. The use of 
an onsite groundwater well will be permiƩed and regulated by the Brazoria County Groundwater 
ConservaƟon District. The electricity and water will be used to generate gaseous green hydrogen in five 
electrolyzer skids. The electrolysis process uses electricity to break down water molecules into hydrogen 
and oxygen. The oxygen is released into the atmosphere and hydrogen will be routed to a hydrogen 
pipeline adjacent to the Project Parcel for delivery to exisƟng offsite industrial faciliƟes.  
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The Point of InterconnecƟon (POI) will be the CenterPoint Energy transmission system via an onsite 
transmission line tap that will connect the Project to the nearby Jones Creek 345 kV substaƟon.  It is 
necessary for the Project to connect to the 345 kV system due to the large 500-600  MW load of the 
facility. An interconnecƟon request has been filed with CenterPoint Energy for the POI and adequate 
capacity to serve the Project load has been verified at this locaƟon.  CenterPoint Energy has provided a 
Switching StaƟon design on approximately 11.5 acres.   
 
The Project will obtain groundwater from an onsite well. An applicaƟon for the use of groundwater was 
submiƩed to the Brazoria County Groundwater District and permit approvals are anƟcipated in 
November 2024. A Reverse Osmosis (RO) water system will be located onsite to treat the water to 
electrolyzer manufacturer specificaƟons and will generate a non-hazardous waste stream with 
concentrated total dissolved solids (brine discharge).  
 
The brine discharge will be routed for disposal to a deep injecƟon well into a nondrinking water aquifer.  
This well will be permiƩed under the TCEQ Class underground injecƟon program. It is currently 
anƟcipated that the Project will be eligible for the TCEQ Class I UIC General Permit WDWG010000.   
 
The site will have several water tanks for raw and treated water as well as brine water.  Fire suppression 
will uƟlize appropriate chemical suppression for electrical equipment and well water for overall site fire 
control.  Hydrants or other fire department requirements will be coordinated with the local fire 
department as part of the development and project design process.    
 
The Development Area equipment footprint will be secured by a chain link fence with three-strand 
barbed wire affixed on top, for a total height of 10 feet. Gated and locked access points will be provided 
for the Project site.  The Project ingress and egress access points will be off Country Road 217 on the 
north side of the site.  Internal access roads will be all-weather to ensure first responder access to the 
site offices and warehouse, as well as circulaƟon for O&M to major equipment areas. Major equipment 
will be less than 40 feet in height and supported by piers and concrete foundaƟons. The project may use 
a hydrogen storage sphere that is about 50 feet high.  LighƟng installed for the project will be designed 
to code to provide the minimum illuminaƟon needed to achieve safety and security and will be 
downward-facing and shielded to focus illuminaƟon on the desired area only. No planƟngs and/or 
screening are planned around or in the project area at this Ɵme.  
 
As the project is within a designaƟon FEMA floodplain, it will necessary to raise porƟons of the site and 
equipment using a combinaƟon of concrete foundaƟons and raised pier fooƟngs.  RetenƟon basins will 
be designed to handle the 100 year storm. ConsultaƟon with FEMA and permits from the Brazoria 
County Drainage District will be required.  
 
A full-Ɵme OperaƟons and Maintenance (“O&M”) crew of 20-30 employees will be hired and trained to 
perform rouƟne inspecƟons, maintenance, and repairs while also ensuring the Project is adhering to all 
necessary safety, hazardous materials, stormwater, and erosion requirements. There will also be 
approximately 300 part-Ɵme employees contracted during the construcƟon phase of the Project.  
Upon the conclusion of the Project’s useful life, Fairlane will remove all project materials to a minimum 
depth of 24 inches.  
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Project Layout 
 
The Project Layout is driven by three major consideraƟons, consisƟng of;  
1) Avoid placement of major equipment on top of exisƟng pipeline and transmission line easements  
2) Avoid and minimize wetland impacts by locaƟng equipment in upland or previously built areas  
3) Proximity of electrical equipment to the interconnecƟon POI.  
 
Figure 3 is satellite imagery of the site. ExisƟng easements are shown in red and orange and divide the 
site up into four secƟons.  Previously disturbed and upland areas are in the NW porƟons of the site and 
cover two of the western most secƟons.  The middle third secƟon is potenƟally an isolated emergent 
wetland area surrounded by Highway 36, CR 217 and an exisƟng mulƟple line transmission corridor with 
a raised road. The fourth secƟon to the east of transmission line road and outside of the Development 
Area is an emergent wetland area and no permanent disturbance is proposed for this area.  
 
Figure 4 is a Site Layout. DescripƟon of equipment starƟng in the western most corner and traveling to 
the east are as follows:  

a. Office, warehouse, water supply and disposal wells, water treatment and tanks 
b. Electrolyzer area,  
c. SubstaƟon and switching staƟon area which includes stormwater retenƟon basins 
d. Open space. 

There are also several roads within the facility boundary that are shown on the site layout. 
 
Temporary laydown areas will be located within proposed permanent disturb areas.  CenterPoint Energy 
proposes to use an exisƟng disturbed offsite laydown area. The electrolyzer equipment will be built in 
modules starƟng at the south edge of the property and then building out to the north, such that no 
addiƟonal temporary laydown area will be required for this  equipment.  Temporary laydown for the 
offices, warehouse, and water/disposal faciliƟes will be in the exisƟng disturbed northwest corner of the 
property.   
 
There is the potenƟal for some addiƟonal temporary linear facility disturbance for a short hydrogen 
pipeline along the south edge of the property from the electrolyzer area to the southeast corner of the 
Project parcel to Ɵe into an exisƟng hydrogen pipeline.  CenterPoint Energy may also have some 
temporary disturbance along their transmission line route from the Jones Creek substaƟon to their 
proposed switching staƟon.  Both of these linear faciliƟes are anƟcipated to be eligible for a USACE 
NaƟonwide Permit. 
 
Historical Project FaciliƟes 
 
Historical aerials of the Project Development Area are aƩached in the “SupporƟng InformaƟon” 
documents in the applicaƟon.  Aerials from the 1950’s indicate that the site was previously farmed in the 
50s, there are limited potenƟal wetland areas to the east of the site. Subsequent years document the 
development of roads in the area. In the period from 1974-1979 it appears the transmission lines and 
road were constructed.  These bermed and constructed roads seem to isolate and create the potenƟal 
for water accumulaƟon at the site.  There are culverts at various sites surrounding the site but they are 
dry during porƟons of the year.  Recent site photos document that this culvert does not have conƟnuous 
flow or conƟnuous offsite water connecƟon. 



 
 

 
Figure 3, Satellite Imagery with Easements 
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Figure 4 Site Layout  



CESWG-RD-C              14 April 2025 
 
MEMORANDUM FOR THE FILE 
 
SUBJECT: SWG-2024-00285; Monarch Energy, No Permit Required, Approximate 
173.4 Acre Tract, Located South of Country Road 217 and North of Highway 36 in 
Freeport, Brazoria County, Texas 
 
1.  This memo is in response to a No Permit Required request from Westwood 
Professional Services, on behalf of Monarch Energy, received 20 November 2024. The 
project is located south of County Road 217 (Latitude 28.9616439 North Longitude 
95.3995827 West) in Freeport, Brazoria County, Texas. 
 
2.  A desk review of the information reviewed includes the following; 

 Wetland Delineation Report received 20 November 2024 
 Aerial Photos: Google Earth Aerial Photos  
 United States Department of Interior (DOI), Fish and Wildlife Service 

(FWS), National Wetland Inventory (NWI): FWS NWI Online Mapper. 
(http://www.fws.gov/wetlands/data/mapper.HTML). 

 United States Department of Agriculture (USDA), Natural Resource 
Conservation Service (NRCS), Soil Survey: NRCS National Cooperative 
Soil Survey (NCSS) Google Earth Layer 
(http://casoilresource.lawr.ucdavis.edu/soil_web/kml/mapunits.kml).  

 United States Geological Survey Topographic Maps 

 
A desk review was performed on 11 April 2025. Based on available Google Earth Aerial 
Imagery, the site has been partially developed, with impervious surface covering the 
northwest portion of the project site. PO-01 is a stock pond that was dug from uplands 
sometime between 1995 and 2004. PO-02 is a pond dug from wetlands sometime 
between April 2022 and February 2023. Since it was dug from wetlands, it will be 
treated as a wetland. The development in the northwest portion of the site occurred 
between 2015 and 2017. The rest of the site has remained undeveloped. The soil map 
indicates Pledger Clay, 0 to 1 percent slopes, rarely flooded. This series consists of 
moderately, well-drained soil and is a nonhydric soil. Velasco clay, 0 to 1 percent 
slopes, frequently flooded, and Surfside clay, 0 to 1 percent slopes, occasionally 
flooded are also present and both are considered hydric. The topographic maps 
indicates that the Brazos River is located approximately 0.97 miles east of the Site.   
 
3. The Wetland Delineation report revealed five wetlands (WB-01 ~ 47.38 acres, WB-02 
~ 51.4 acres, WB-04 ~ 1.08, WB- 04 ~ 0.55 acres, WB-06 ~ 0.84 acres), one ephemeral 
stream (WC-01 ~ 0.12 acres), and two ponds (PO-01 ~ acres, PO-02 ~0.49 acres) are 
located within the review area. Based on the Google Earth aerial photos and site visit 
photos from the consultant, WC-01 does not carry a relatively permanent flow and is not 
a water of the United States. The six wetlands present on site (WB-01, WB-02, WB-04, 
WB-05, WB-06, PO-02) do not abut a relatively permanent water or a traditionally 



navigable water, and therefore are not waters of the United States. PO-01 is a man-
made stock pond dug wholly from uplands. The 1986 preamble to 33 CFR 320-330 
regulations states that for clarification it should be noted that we generally do not 
consider the following waters to be “waters of the United States…(C) artificial lakes        
or ponds created by excavating and/or diking dry land to collect and retain water and 
which are used exclusively for such purposes as stock watering, irrigation, setline 
basins, or rice growing. Therefore, PO-01 is not a water of the United States and is not 
subject to Section 404 of the Clean Water Act. 
 
4.  In conclusion, WB-01, WB-02, WB-04, WB-05, WB-06, WC-01, PO-01 and PO-02 
are not subject to Section 404 of the Clean Water Act and/or Section 10 of the Rivers 
and Harbors Act. A Department of Army permit is not required for the discharge of 
dredged and/or fill material into WB-01, WB-02, WB-04, WB-05, WB-06, WC-01, PO-01 
or PO-02. This determination is valid for five years unless new information warrants a 
revision. 
 
 
 
 
        Kristin McKnight 

Regulatory Specialist 
Compliance Branch 











DEPARTMENT OF THE ARMY 
U. S. ARMY CORPS OF ENGINEERS, GALVESTON DISTRICT 

2000 FORT POINT ROAD 
GALVESTON, TEXAS  77551 

 April 14, 2025 

Compliance Branch 

SUBJECT:  SWG-2024-00285; Monarch Energy, No Permit Required, Approximate 173.4 Acre 
Tract, Located South of Country Road 217 and North of Highway 36 in Freeport, Brazoria County, 
Texas 

Joan Heredia  
Monarch Energy 
101 Cooper Street Suite 400 
Santa Cruz, California 95060 

Dear Ms. Heredia: 

This letter is in reference to the November 20, 2024, request for a No Permit Required, 
for an approximate 173.4-acre tract received from Westwood Professional Services, on 
behalf of Monarch Energy. The project is located south of County Road 217 (Latitude 
28.9616439 North Longitude 95.3995827 West) in Freeport, Brazoria County, Texas (map 
enclosed). 

The Corps of Engineers has the regulatory responsibility over two primary federal 
laws, Section 10 of the Rivers and Harbors Act (Section 10) which regulates work and/or 
structures in/or affecting navigable waters of the United States (U.S.) and Section 404 of 
the Clean Water Act (Section 404) which regulates the discharge of dredged and/or fill 
material into waters of the U.S., including adjacent wetlands. If activities involved trigger 
either of these aforementioned federal regulations, a Department of the Army (DA) permit 
is required prior those activities occurring. Based on our desk review we have determined 
the approximate 173.4-acre tract contains six wetlands (WB-01, WB-02, WB-04, WB-05, WB-
06, and PO-02), one pond (PO-01), and one ephemeral feature (WC-01). The wetlands do 
not abut a water of the United States. The pond is a man-made stock pond that was dug 
wholly from uplands. The ephemeral stream is not a relatively permanent water and is not 
a water of the United States. Therefore, the discharge of dredged or fill material or any 
work and/or the placement of structures within the review area is not subject to Section 
404 or Section 10 and does not require a Department of the Army permit.  

Areas of Federal Interests (federal projects, and/or work areas) may be located within 
this proposed project area. Any activities in these federal interest areas would also be 
subject to federal regulations under the authority of Section 14 of the Rivers and Harbors 
Act (aka Section 408). Section 408 makes it unlawful for anyone to alter in any manner, in 
whole or in part, any work (ship channel, flood control channels, seawalls, bulkhead, jetty, 
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piers, etc.) built by the United States unless it is authorized by the Corps of Engineers 
(i.e., Navigation and Operations Division). 
 

This jurisdictional determination included herein has been conducted to identify the 
presence of aquatic resources and/or the jurisdictional status of aquatic resources for the 
purpose of the Clean Water Act for the particular site identified in this request. This 
determination may not be valid for the Wetland Conservation Provisions of the Food 
Security Act of 1985 as amended. If you or your tenant are USDA program participants, or 
anticipate participation in USDA programs, you should discuss the applicability of a 
certified wetland determination with the local USDA service center, prior to starting work. 

 
This letter contains an approved jurisdictional determination for your subject site. The 

AJD is valid for five years from the date of this letter unless new information warrants a 
revision prior to the expiration date. For the purposes of this AJD, we have relied on the 
pre-2015 regime post-Sackett and the 12 March 2025 Memorandum to the Field Between 
the U.S. Department of Army, U.S. Army Corps of Engineers, and the U.S. Environmental 
Protection Agency Concerning the Proper Implementation of “Continuous Surface 
Connection” Under the Definition of “Waters of the United States” Under the Clean Water 
Act to determine jurisdiction. If you object to the AJD portion determination, you may 
request an administrative appeal under USACE regulations at 33 CFR Part 331. You will 
find an enclosed Notification of Appeals Process (NAP) fact sheet and Request for Appeal 
(RFA) form. If you request to appeal this determination, you must submit a completed 
RFA form to the Southwest Division Office at the following address: 

 
    Mr. Jamie Hyslop 
    Administrative Appeals Review Officer  
    Southwest Division (CESWD-PR-O) 
    U.S. Army Corps of Engineer Division, Southwestern 
    1100 Commerce Street, Room 831 
    Dallas, Texas 75242-1713 
    Telephone:  469-216-8324 
 

In order for an RFA to be accepted by the Corps, the Corps must determine that it is 
complete; that it meets the criteria for appeal under 33 CFR Part 331.5, and that it has 
been received by the Division Office within 60 days of the date of the NAP; noting the 
letter date is considered day 1. It is not necessary to submit an RFA form to the Division 
office if you do not object to the determination in this letter. 
 
 This approved jurisdictional determination is valid for 5 years from the date of this letter 
unless new information warrants a revision prior to the expiration date. If you have any  
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questions concerning this jurisdictional determination, please reference file number     
SWG-2024-00285 and contact Ms. Kristin McKnight at the letterhead address, via email at 
Kristin.m.nelson@usace.army.mil, or by telephone at 409-766-3826. To assist us in 
improving our service to you, please complete the survey found at 
https://regulatory.ops.usace.army.mil/customer-service-survey/  and/or if you would prefer 
a hard copy of the survey form, please let us know, and one will be mailed to you. 
 
 
 
                                                                       Sincerely, 
 
 
              Kara Vick 
              Team Lead, Compliance Branch 
 
Enclosures 
CF: Kevin Alexander <kevin.alexander@westwoodps.com> 

 





DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, GALVESTON DISTRICT 

2000 FORT POINT ROAD 
GALVESTON TEXAS 77550 

CESWG-RD-C 14 April 2025 

MEMORANDUM FOR RECORD 

SUBJECT: US Army Corps of Engineers (Corps) Pre-2015 Regulatory Regime 
Approved Jurisdictional Determination in Light of Sackett v. EPA, 143 S. Ct. 1322 
(2023) ,1 SWG-2024-002852  

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document 
stating the presence or absence of waters of the United States on a parcel or a written 
statement and map identifying the limits of waters of the United States on a parcel. 
AJDs are clearly designated appealable actions and will include a basis of JD with the 
document.3 AJDs are case-specific and are typically made in response to a request. 
AJDs are valid for a period of five years unless new information warrants revision of the 
determination before the expiration date or a District Engineer has identified, after public 
notice and comment, that specific geographic areas with rapidly changing 
environmental conditions merit re-verification on a more frequent basis.4 For the 
purposes of this AJD, we have relied on section 10 of the Rivers and Harbors Act of 
1899 (RHA),5 the Clean Water Act (CWA) implementing regulations published by the 
Department of the Army in 1986 and amended in 1993 (references 2.a. and 2.b. 
respectively), the 2008 Rapanos-Carabell guidance (reference 2.c.), and other 
applicable guidance, relevant case law and longstanding practice, (collectively the pre-
2015 regulatory regime), and the Sackett decision (reference 2.d.) in evaluating 
jurisdiction. 

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps 
AJD as defined in 33 CFR §331.2. The features addressed in this AJD were evaluated 
consistent with the definition of “waters of the United States” found in the pre-2015 
regulatory regime and consistent with the Supreme Court's decision in Sackett. This 
AJD did not rely on the 2023 “Revised Definition of ‘Waters of the United States,’” as 

1 While the Supreme Court’s decision in Sackett had no effect on some categories of waters covered 
under the CWA, and no effect on any waters covered under RHA, all categories are included in this 
Memorandum for Record for efficiency. 
2 When documenting aquatic resources within the review area that are jurisdictional under the Clean 
Water Act (CWA), use an additional MFR and group the aquatic resources on each MFR based on the 
TNW, interstate water, or territorial seas that they are connected to. Be sure to provide an identifier to 
indicate when there are multiple MFRs associated with a single AJD request (i.e., number them 1, 2, 3, 
etc.). 
3 33 CFR 331.2. 
4 Regulatory Guidance Letter 05-02. 
5 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10. 
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CESWG-RD-C 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in 
Light of Sackett v. EPA, 143 S. Ct. 1322 (2023), SWG-2024-00285 

amended on September 8, 2023 (Amended 2023 Rule) because, as of the date of this 
decision, the Amended 2023 Rule is not applicable in Texas due to litigation. 

1. SUMMARY OF CONCLUSIONS.

a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a
water of the United States and/or a navigable water of the United States).

i. Wetland, WB-01, 47.38 acres, non-jurisdictional, Latitude 28.958109°
Longitude -95.394349°

ii. Wetland, WB-02, 51.4 acres, non-jurisdictional, Latitude 28.960590°
Longitude -95.398811°

iii. Wetland, WB-4, 1.08 acres, non-jurisdictional, Latitude 28.963444° Longitude
-95.401743°

iv. Wetland, WB-05, 0.55 acres, non-jurisdictional, Latitude 28.959721°
Longitude -95.392483°

v. Wetland, WB-06, 0.84 acres, non-jurisdictional, Latitude 28.959722°
Longitude - 95.392335°

vi. Pond, PO-01, 0.04 acres, non-jurisdictional, Latitude 28.962684° Longitude -
95.395035

vii. Pond, PO-02, 0.49 acres, non-jurisdictional, Latitude 28.960209° Longitude -
95.394180°

viii. Ephemeral Stream, WC-0-1, 0.12 acres, non-jurisdictional, Latitude
28.961776° Longitude - 95.394731°

2. REFERENCES.

a. Final Rule for Regulatory Programs of the Corps of Engineers, 51 FR 41206
(November 13, 1986).

b. Clean Water Act Regulatory Programs, 58 FR 45008 (August 25, 1993).

c. U.S. EPA & U.S. Army Corps of Engineers, Clean Water Act Jurisdiction
Following the U.S. Supreme Court’s Decision in Rapanos v. United States &
Carabell v. United States (December 2, 2008)

d. Sackett v. EPA, 598 U.S. 651, 143 S. Ct. 1322 (2023)

e. 12 March 2025 Memorandum to the Field Between the U.S. Department of Army,
U.S. Army Corps of Engineers, and the U.S. Environmental Protection Agency
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Concerning the Proper Implementation of “Continuous Surface Connection” 
Under the Definition of “Waters of the United States” Under the Clean Water Act. 

3. REVIEW AREA. An approximate 173.4-acre tract located south of County Road 217
(Latitude 28.9616439 North Longitude 95.3995827 West) in Freeport, Brazoria
County, Texas

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), INTERSTATE WATER, OR
THE TERRITORIAL SEAS TO WHICH THE AQUATIC RESOURCE IS
CONNECTED. N/A

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW,
INTERSTATE WATER, OR THE TERRITORIAL SEAS. N/A

6. SECTION 10 JURISDICTIONAL WATERS6: Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic
resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.7 N/A

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States
in accordance with the pre-2015 regulatory regime and consistent with the Supreme
Court’s decision in Sackett. List each aquatic resource separately, by name,
consistent with the naming convention used in section 1, above. Include a rationale
for each aquatic resource, supporting that the aquatic resource meets the relevant
category of “waters of the United States” in the pre-2015 regulatory regime. The
rationale should also include a written description of, or reference to a map in the
administrative record that shows, the lateral limits of jurisdiction for each aquatic
resource, including how that limit was determined, and incorporate relevant
references used. Include the size of each aquatic resource in acres or linear feet and
attach and reference related figures as needed.

a. TNWs (a)(1): N/A

6 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such 
use because of changed conditions or the presence of obstructions. 
7 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the RHA. 
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b. Interstate Waters (a)(2): N/A

c. Other Waters (a)(3): N/A

d. Impoundments (a)(4): N/A

e. Tributaries (a)(5): N/A

f. The territorial seas (a)(6): N/A

g. Adjacent wetlands (a)(7): N/A

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

a. Describe aquatic resources and other features within the review area identified
as “generally non-jurisdictional” in the preamble to the 1986 regulations (referred
to as “preamble waters”).8 Include size of the aquatic resource or feature within
the review area and describe how it was determined to be non-jurisdictional
under the CWA as a preamble water.

Pond PO-01 (0.04 acre)
Pond OW-1 (0.18 acre) does not appear in the USGS Topographic map. PO-01
is a stock pond that was dug from uplands sometime between 1995 and 2004.
1986 preamble to 33 CFR 320-330 regulations states that for clarification it
should be noted that we generally do not consider the following waters to be
“waters of the United States…(C) artificial lakes or ponds created by excavating
and/or diking dry land to collect and retain water and which are used exclusively
for such purposes as stock watering, irrigation, setline basins, or rice growing.
Therefore, Pond OW-1 is not a water of the United States and is not subject to
Section 404 of the Clean Water Act.

b. Describe aquatic resources and features within the review area identified as
“generally not jurisdictional” in the Rapanos guidance. Include size of the aquatic
resource or feature within the review area and describe how it was determined to
be non-jurisdictional under the CWA based on the criteria listed in the guidance.

Ephemeral stream (WC-01), 0.12 acres, is located within the review area.
Reviewing the Google Earth imagery there is a small non RPW observed along
the eastern edge of the road at the center of the site. The boundary of the stream

8 51 FR 41217, November 13, 1986. 
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does not share a surface connection with any other aquatic resource within the 
review area. The non RPW is visible one of the four years used for review and 
does not appear in the topo. This desktop review supports the Corps 
determination that ephemeral stream WC-01 is non-adjacent/non-jurisdictional. 

c. Describe aquatic resources and features identified within the review area as
waste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of CWA. Include the size of the waste treatment system within
the review area and describe how it was determined to be a waste treatment
system. N/A

d. Describe aquatic resources and features within the review area determined to be
prior converted cropland in accordance with the 1993 regulations (reference
2.b.). Include the size of the aquatic resource or feature within the review area
and describe how it was determined to be prior converted cropland. N/A

e. Describe aquatic resources (i.e. lakes and ponds) within the review area, which
do not have a nexus to interstate or foreign commerce, and prior to the January
2001 Supreme Court decision in “SWANCC,” would have been jurisdictional
based solely on the “Migratory Bird Rule.” Include the size of the aquatic
resource or feature, and how it was determined to be an “isolated water” in
accordance with SWANCC. N/A

f. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more
categories of waters of the United States under the pre-2015 regulatory regime
consistent with the Supreme Court’s decision in Sackett (e.g., tributaries that are
non-relatively permanent waters; non-tidal wetlands that do not have a
continuous surface connection to a jurisdictional water).

Wetlands, WB-01, WB-02, WB-04, WB-05, WB-06, PO-02 (101.74 acres total)
Based on data sources listed in #9 and our 11 April 2025 desk review, we have
determined these wetlands reside in small depressional areas within the review
area. Based on our review, the wetlands do not meet the continuous surface
connection standard for adjacent wetlands as they do not abut a relatively
permanent water, a jurisdictional impoundment, or a traditional navigable water.
Therefore, in accordance with the pre-2015 regime post-Sackett and the 12
March 2025 Memorandum to the Field Between the U.S. Department of Army,
U.S. Army Corps of Engineers, and the U.S. Environmental Protection Agency
Concerning the Proper Implementation of “Continuous Surface Connection”
Under the Definition of “Waters of the United States” Under the Clean Water Act,



CESWG-RD-C 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in 
Light of Sackett v. EPA, 143 S. Ct. 1322 (2023), SWG-2024-00285 

6 

WB-01, WB-02. WB-04, WB-05, WB-06, and PO-02 do not meet the definition of 
adjacent as defined in the pre-2015 regime post Sackett guidance and are not a 
water of the United States subject to Section 404 of the Clean Water Act. Any 
discharge of dredged and/or fill material into WB-01, WB-02. WB-04, WB-05, 
WB-06, and PO-02 does not require a Department of the Army permit. 

9. DATA SOURCES. List sources of data/information used in making determination.
Include titles and dates of sources used and ensure that information referenced is
available in the administrative record.

a. Desk Review: 11 April 2025

b. Maps, plans, plots, and data submitted by or on behalf of the applicant
consultant: Wetland Delineation Report received 20 November 2024

c. Aerial Photos: Google Earth Aerial Imagery

d. United States Department of Interior (DOI), Fish and Wildlife Service (FWS),
National Wetland Inventory (NWI); FWS NWI ESRI Layer.

e. United State Department of Agriculture (USDA), Natural Resource Conservation
Service (NRCS), Soil Survey Geographic Database (SSURGO) Esri Layer

f. United States Geological Survey Topographic Maps (West Columbia, Texas
Quadrangles)

10. OTHER SUPPORTING INFORMATION. N/A

11. NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR’s structure and format may be
subject to future modification or may be rescinded as needed to implement
additional guidance from the agencies; however, the approved jurisdictional
determination described herein is a final agency action.
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NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND 
REQUEST FOR APPEAL 

Applicant:   File Number:  Date:  
Attached is: See Section below 

INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission) A 
 PROFFERED PERMIT (Standard Permit or Letter of permission) B

PERMIT DENIAL WITHOUT PREJUDICE C 
PERMIT DENIAL WITH PREJUDICE D 
APPROVED JURISDICTIONAL DETERMINATION E 

 PRELIMINARY JURISDICTIONAL DETERMINATION F 
SECTION I  
The following identifies your rights and options regarding an administrative appeal of the above 
decision.  Additional information may be found at https://www.usace.army.mil/Missions/Civil-
Works/Regulatory-Program-and-Permits/appeals/ or Corps regulations at 33 CFR Part 331. 

A:  INITIAL PROFFERED PERMIT:  You may accept or object to the permit 

 ACCEPT:  If you received a Standard Permit, you may sign the permit document and return it to
the district engineer for final authorization.  If you received a Letter of Permission (LOP), you may
accept the LOP and your work is authorized.  Your signature on the Standard Permit or
acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to
appeal the permit, including its terms and conditions, and approved jurisdictional determinations
associated with the permit.

 OBJECT:  If you object to the permit (Standard or LOP) because of certain terms and conditions
therein, you may request that the permit be modified accordingly. You must complete Section II of
this form and return the form to the district engineer.  Upon receipt of your letter, the district
engineer will evaluate your objections and may: (a) modify the permit to address all of your
concerns, (b) modify the permit to address some of your objections, or (c) not modify the permit
having determined that the permit should be issued as previously written.  After evaluating your
objections, the district engineer will send you a proffered permit for your reconsideration, as
indicated in Section B below.

B:  PROFFERED PERMIT: You may accept or appeal the permit 

 ACCEPT:  If you received a Standard Permit, you may sign the permit document and return it to
the district engineer for final authorization.  If you received a Letter of Permission (LOP), you may
accept the LOP and your work is authorized.  Your signature on the Standard Permit or
acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to
appeal the permit, including its terms and conditions, and approved jurisdictional determinations
associated with the permit.

 APPEAL:  If you choose to decline the proffered permit (Standard or LOP) because of certain
terms and conditions therein, you may appeal the declined permit under the Corps of Engineers
Administrative Appeal Process by completing Section II of this form and sending the form to the
division engineer.  This form must be received by the division engineer within 60 days of the date
of this notice.
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C. PERMIT DENIAL WITHOUT PREJUDICE: Not appealable
You received a permit denial without prejudice because a required Federal, state, and/or local
authorization and/or certification has been denied for activities which also require a Department of
the Army permit before final action has been taken on the Army permit application.  The permit denial
without prejudice is not appealable.  There is no prejudice to the right of the applicant to reinstate
processing of the Army permit application if subsequent approval is received from the appropriate
Federal, state, and/or local agency on a previously denied authorization and/or certification.

D:  PERMIT DENIAL WITH PREJUDICE:   You may appeal the permit denial 
You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process 
by completing Section II of this form and sending the form to the division engineer.  This form must 
be received by the division engineer within 60 days of the date of this notice. 

E:  APPROVED JURISDICTIONAL DETERMINATION:  You may accept or appeal the approved JD 
or provide new information for reconsideration 

 ACCEPT:  You do not need to notify the Corps to accept an approved JD.  Failure to notify the
Corps within 60 days of the date of this notice means that you accept the approved JD in its
entirety and waive all rights to appeal the approved JD.

 APPEAL:  If you disagree with the approved JD, you may appeal the approved JD under the
Corps of Engineers Administrative Appeal Process by completing Section II of this form and
sending the form to the division engineer.  This form must be received by the division engineer
within 60 days of the date of this notice.

 RECONSIDERATION: You may request that the district engineer reconsider the approved JD by
submitting new information or data to the district engineer within 60 days of the date of this notice.
The district will determine whether the information submitted qualifies as new information or data
that justifies reconsideration of the approved JD.  A reconsideration request does not initiate the
appeal process. You may submit a request for appeal to the division engineer to preserve your
appeal rights while the district is determining whether the submitted information qualifies for a
reconsideration.

F:  PRELIMINARY JURISDICTIONAL DETERMINATION:  Not appealable 
You do not need to respond to the Corps regarding the preliminary JD.  The Preliminary JD is not 
appealable.  If you wish, you may request an approved JD (which may be appealed), by contacting 
the Corps district for further instruction.  Also, you may provide new information for further 
consideration by the Corps to reevaluate the JD. 

POINT OF CONTACT FOR QUESTIONS OR INFORMATION: 
If you have questions regarding this decision 
you may contact: 

If you have questions regarding the appeal 
process, or to submit your request for appeal, you 
may contact:   

           Mr. Jamie Hyslop 
    Administrative Appeals Review Officer 
    Southwestern Division (CESWD-PD-O) 
    U.S. Army Corps of Engineers 
    1100 Commerce Street, Suite 831 
    Dallas, Texas  75242-1317 
    Phone: 469-216-8324 
    Email: Jamie.r.hyslop@usace.army.mil 
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SECTION II – REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT 

REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or 
your objections to an initial proffered permit in clear concise statements. Use additional pages as 
necessary. You may attach additional information to this form to clarify where your reasons or 
objections are addressed in the administrative record.) 

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the 
Corps memorandum for the record of the appeal conference or meeting, and any supplemental 
information that the review officer has determined is needed to clarify the administrative record.  
Neither the appellant nor the Corps may add new information or analyses to the record.  However, 
you may provide additional information to clarify the location of information that is already in the 
administrative record. 

RIGHT OF ENTRY:  Your signature below grants the right of entry to Corps of Engineers personnel, 
and any government consultants, to conduct investigations of the project site during the course of the 
appeal process.  You will be provided a 15-day notice of any site investigation and will have the 
opportunity to participate in all site investigations. 

_______________________________         
Signature of appellant or agent. 

Date: 

Email address of appellant and/or agent:  Telephone number:  
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