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• Compliance with Section 7 of the Endangered Species Act 
• (ESA):  Corps’ Responsibilities as a Federal Action Agency
• ESA Implementing Federal Agencies
• USFWS Explains Section 7 Interagency Consultation Process
• Information Required When Submitting a Department of the 

Army (DA) Permit Application
• Common Consultation Roadblocks During Permit Evaluation 
• Permit Applicant Tips

OBJECTIVESI 

Presenter
Presentation Notes
The overall objective of this presentation is to help applicant’s and consultants understand how the Endangered Species Act is incorporated into the Corps’ permit evaluation process.To accomplish this objective, I will discuss the Corps’ responsibility to comply with the ESA as a Federal Action Agency and the Federal agencies that implement ESA.USFWS will explain the Section 7 Interagency Cooperation process required under ESA.Then I will discuss the information that should be provided when submitting a permit application, common roadblocks to consultation and the permit evaluation process, and permit application tips.



3

• Processing of Applications [33 CRF 325.2(b)(5)] - requires all permit 
applications to be reviewed for the potential impact on threatened or 
endangered species pursuant to Section 7 of the ESA, as amended. 

• Section 7(a)(2) of the ESA – requires Federal agencies to insure that any 
action authorized, funded, or carried out by the action agency is not likely 
to jeopardize the continued existence of listed species or result in the 
destruction or adverse modification of designated critical habitat of 
listed species. 

• Section 7(a)(3) of the ESA – requires Federal action agencies to consult 
with USFWS and/or NMFS on any authorization that “may affect” 
endangered or threatened species or designated critical habitat.

WHAT ARE THE CORPS’ RESPONSIBILITIES?I 

Presenter
Presentation Notes
Under the Corps’ regulations, all permit applications must be reviewed for potential impacts to ESA listed species.Section 7(a)(2) requires that the Corps insure that any action authorized is not likely to jeopardize the continued existence of listed species or result in the destruction or adverse modification of designated critical habitat.Section 7(a)(3) requires that the Corps consult with USFWS and/or NMFS on any authorization that “may affect” listed species or designated critical habitat.



4LEAD FEDERAL AGENCIES FOR IMPLEMENTING 
ESA: 

USFWS NOAA NMFS
• Terrestrial

threatened and 
endangered
species

• Manatee
• Critical habitat for 

above
• Sea turtles on the 

beach (nesting)

• Marine aquatic
threatened and 
endangered species

• Anadromous fishes 
(in marine and
freshwater habitats)

• Critical habitat for 
above

• Sea turtles in the 
water

Nesting Sea Turtle 

Piping Plover 

Presenter
Presentation Notes
There are two federal agencies responsible for implementing ESA, U.S. Fish and Wildlife Service and National Marine Fisheries Service.The Fish and Wildlife Service is responsible for terrestrial species, whereas NMFS is responsible for marine species.  However, there are a few unique species, specifically the manatee, which is coordinated for with USFWS.  Also, sea turtles are split between the agencies by habitat type.  If the activity would affect sea turtles on land, during their nesting activities, coordination is conducted with the Fish and Wildlife Service, but if the activity would affect sea turtles in the water, coordination would be conducted with NMFS.  It is possible for an activity to require coordination with both agencies.
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U.S. 
FISH & WILDLIFE 

SERVICE 

Presenter
Presentation Notes
Dawn Gardiner, with the Fish and Wildlife Service, is here today to explain the Section 7 Interagency Cooperation process required under ESA.  Dawn is the Assistant Field Supervisor for the Texas Coastal Ecological Service’s Corpus Christi and Alamo offices, overseeing staff working to conserve endangered species such as ocelots, jaguarundis, whooping cranes, piping plovers, red knots, sea turtles, protected plants and other federal trust resources.  She has worked for the USFWS for 34 years, and throughout that time has reviewed Clean Water Act Section 404 permits, National Environmental Policy Act documents, federal water supply projects, interstate natural gas pipelines, hydropower and nuclear plants, and many other federally-funded or licensed projects in field offices in Washington, Florida, and Texas. 



U.S. Fish and Wildlife Service
The U.S. Fish and Wildlife Service works with others to 

conserve, protect, and enhance fish, wildlife, plants and their 
habitats for the continuing benefit of the American people.



Endangered Species Act of 1973 

Law:
 Conserve ecosystems that listed 

species depend upon 
 Develop conservation programs for 

listed species
 Support existing treaties and 

conventions

Policy:
• All Federal Departments are responsible for conserving 

species

Black-footed ferret Photo by Luray Parker

. . 

Policy: 
• All Federal Departments are responsible for conserving . 

species 

Presenter
Presentation Notes
The Act was passed in on December 28,1973 to bring populations of listed species back to healthy levels by managing ecosystems and developing conservation programs, so these species no longer need special protection.The 46 year old law places restrictions on certain activities unless they are authorized by the USFWS.   The law has been amended several times, mostly to add ways to authorize activities, and lastly in 1988.    Spoiler alert—we just updated our ESA implementing regulations in 2019.Almost every section has been litigated.  It has been reviewed often by the General Accounting Office, Congress’ investigative arm.By Policy:  Federal agencies  are supposed to use their authorities to conserve threatened and endangered species.  Congress rarely authorizes money for this and we are to just work into the way we all do business.  



All Listed Species:  
No import, sale, 
or interstate transport 

Animals:  
No Take unless Authorized

Plants:

• On Federal lands cannot remove, maliciously damage or destroy

• On non-Federal lands, cannot remove, cut up, destroy or damage 
in knowing violation of State laws

USFWS Photo

Presenter
Presentation Notes
Lets get this out of the way…section 9 of the Act….This is the thou shall not part but its not meant that way most people interpret it!



What is Take?

 harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect 

 Incidental take – results from, but is not the purpose of, carrying out an 
otherwise lawful activity

Presenter
Presentation Notes
The law prohibits Take.    As we overview Section 7 we are interested in incidental take…authorizing that is what interagency consultation leads toCriteria for take to be incidental:Must not be the purpose of the actionMust result from an otherwise legal actionMust not result in jeopardy



Definitions

 Endangered:   in danger 
of extinction throughout all or a 
significant portion of its range

 Threatened:  likely to become 
endangered in the foreseeable future

 Critical Habitat : Specific geographic 
areas with physical and biological 
features essential to the conservation 
of a listed species

USFWS

U.S. Forest Service

American Burying Beetle

Northern Mexican Gartersnake

USFWS/Lusk

Presenter
Presentation Notes
Here are other key definitions.  These are the categories of things to not take without authorization.   Do note Critical Habitat.  This is a legal term from the ESA and it is something we list out and designate.  For example there is critical habitat designated for piping plovers and whooping cranes.  This is different than species habitat.Critical habitat is only relevant when there is a Federal action or activity.  It does not limit or restrict private actions on private property in any fashion although it often gets a bad rap because people think it does.We use different phrases when we analyze effects to critical habitat that essentially means the same thing as take-- we say adversely modify instead of take.



Endangered Species Act
Section 7: Interagency Cooperation

Houston Toad Rio Grande Silvery Minnow

Presenter
Presentation Notes
This is what we are going to explore today.  Section 7(a)(1):  Federal agencies have an affirmative conservation responsibilitySection 7(a)(2):  Federal actions cannot jeopardize the continued existence of listed species or destroy or adversely modify critical habitatWHAT DO YOU DO FIRST with 7(a) 2?When do you need to consult?  If there is federal permitting or finding or involvement in something then section 7 of the Endangered Species Act is triggered



Obtain a 
Species 

List

Presenter
Presentation Notes
Here is step one….  In Texas we keep lists of species by County.  You can contact TPWD to check the Nature Serve Database and often get more specific locations.



IPaC Species List

http://ecos.fws.gov/ipac/

USFWS/Weaver

Presenter
Presentation Notes
Please use this!It will generate a Trust Resource Report with the listed species in the county you are working in.You will find information on the listed species, migratory bird information, and wetland information.



What is Informal Consultation?

Voluntary discussions,
correspondence, etc.

Piping Plover

USFWS/Weaver

Presenter
Presentation Notes
So you got a species list, now what?If you have species in or near the project area it is a good idea start informal consultation. Its an optional process designed to assist the Corps in determining whether formal consultation or conference is required.During informal consultation the Service might suggest modifications to the action that the Corps and applicant could implement to avoid the likelihood of adverse effects to listed species or critical habitat.Document your steps even though this is “informal”.  I will mention more on this later….



Advantages of Informal Consultation

 Time to explore opportunities to 
benefit the species 

 Allows flexibility to  develop 
creative alternatives

 FWS can assist in developing the 
reports you will need

Presenter
Presentation Notes
Read bullets.  The first item is more for the Corps to assist with section 7(a)1 responsibilities which says Federal agencies have an affirmative conservation responsibility.It might be all that is needed.  In fact, most projects do not lead into or need formal consultation.  If we get to a point where lots of projects need formal we need to talk! 



What is a Biological Evaluation?

 Generic term, not in ESA or 
Section 7 regulations 

 When a BA is not required

 Used to request a 
concurrence (informal) 
or initiate formal consultation USFWS/Walker

Bosque del Apache 

Presenter
Presentation Notes
What reports do you need for effective informal consultation?  One might be a Biological Evaluation.  You can call it whatever you like, you use it to get your foot in the door for ESA, as long as you are not dealing with a “Major Construction Activity”



Biological Assessment?

“Major construction activity” = 
a construction project (or other task having 
similar physical impacts) which is a major 
Federal action requiring an EIS under NEPA

Black-capped vireo

USFWS/Eckrich

Presenter
Presentation Notes
Major Construction Activity in which case you need a biological assessment.  It has mandatory format and sections and I have some handouts to share for those who think they might prepare a biological assessment or BA.Often consultants are hired to prepare BAs.



What not to include in a BA

 Conservation measures that do not avoid, minimize or offset the effects of 
the action on listed species or critical habitat. 

 Jeopardy assessments
 Regulatory background (except the Federal agency’s, if relevant)
 Lengthy descriptions of ecoregions, soils, climate, land use cover, and 

geology.  Stick to what is relevant to evaluating the project and the effects of 
the action. 

 Definitions of terms defined in the ESA, regulations or S7 handbook.   
 Excessively complicated analysis frameworks.

Presenter
Presentation Notes
Because Im an Aggie Im going to take the liberty of telling this to you backwards----Just because the applicant calls something a conservation measure, doesn’t mean it is.  If measures do not avoid, mimimize or offset, do not include them.  If it’s unclear, please ask them to clarify in the BA how the measures accomplish these.Jeopardy assessments – thank you, but that’s FWS’s job.  Regulatory background – please don’t explain the ESA to us.  Sometimes consultants are stuffing their NEPA into the BAs.  It’s just wasted pages.  



Attachment A 

Format for 
Biological Evaluations - NEPA Categorical Exclusions and EAs 

and Biological Assessments - NEPA EISs 

The following is provided as a recommended guideline, although information should be 
presented in the order identified below. As projects vary in complexity, it is anticipated that the 
BE/Bas may vary. Development of the BE/BA may not occur in the format order. Rather, it is 
anticipated that as additional information becomes available during the crafting of the BE/BA, 
the appropriate sections will be modified. Federally funded or permitted exploratory activities 
that may affect listed species and take place prior to project implementation must undergo 
section 7 consultation. 

Cover Page: Name of project, location (city, county, etc.), and date. 

Table of Contents (all pages must be numbered) 

A. Executive Summary 

1. Brief summary of project (2 or 3 sentences) 
2. In tabular format, identify the species, critical habitat, EFH, status, and effects 

determinations. If"no effect", include a brief paragraph for each species (these will 
not be addressed again.) For example: 

SPECIES LISTING STATUS DETERMINATION 
Eight-toed salamander Endangered Not likely to adversely affect 
Eight-toed salamander critical habitat Designated Not likely to adversely affect 
Salt marsh treefrog Threatened Likely to Adversely Affect 
Speckled Thistle Threatened No effect 

B. Project Description 

1. Location: Describe construction boundary, mileposts, State, county, TRS (include 
GPS coordinates if available) . Include vicinity map (all maps and photographs must be 
first generation copies, legible and at a scale to be meaningful to the description of the 
activity). 

2. Definition of Action Area: All 
areas affected directly or indirectly by 
the Federal action and not merely the 
immediate area involved in the action. 
Include all off-site use areas (i.e. 
materials sources, waste sites, 
mitigation sites, stockpiling areas, 
staging) and locations. A map is 
helpful, overlaying the all-inclusive 
action area with species and habitat 
occurrences. 

I 
I 

Lighting Effects 
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Attachment A 

3. Proposed Action: 

a. Describe the anticipated steps involved in the action in expected or logical 
order and include diagrams that are useful. The intent of the proposed action 
section is to describe both what will be built and how it will be constructed. 
For example: 1. Dewater by .... 2. Remove old bridge by .... 3. Remove old 
abutments by ... 4. Construct new abutments... 5. In-water equipment will 
be........ 6. Order of magnitude of quantities... Include description of actions 
for the entire action area (including interrelated and interpedendent actions). 
Describe criteria for off-site use areas which minimize potential effects. If the 
contractor proposes an alternative construction method other than that 
described in the BE/BA, concurrence from the Services is required. 

b. Identify Best Management Practices (BMPs), Erosion and Sediment Control, 
and other measures (i.e. work windows, construction techniques, avoidance) 
designed to minimize effects in this section. 

c. If sideboards are used for ancillary project components, either detail here or in 
an appendix. 

d. Describe mitigation, monitoring, and reporting plan, as well as conservation 
bank credits or mitigation sites. 

(NOTE: If there are multiple alternatives, different impacts caused by each substantially 
different alternative must be surveyed and detailed. A matrix is often the best method of 
depicting multiple impacts and alternatives. If the impacts are the same for each 
alternative, explain why there is no difference. All alternatives must be addressed.) 

C. Description of the species and their habitat 

Identify each species and each critical habitat. Give brief rationales for "no effect" 
species if it was not included in Executive Summary. Include the following for species 
with other determinations (repeat for each listed species and listed habitat): 

1. Consultation with local Fish and Game and/or Natural Heritage database 
2. Literature reviews 
3. Consultation with experts on species, as necessary 
4. Descriptions of the species and general habitat requirements 
5. Relationship of habitat in the project area to local populations 
6. Map of the project area at an appropriate scale to show vegetation types and 

important biological features, such as habitat for sensitive species, wetlands or 
unique plant assemblages 

7. Photographs keyed to locations labeled on the project map. 
8. Species information in Action Area including survey protocol used, by whom, etc. 
9. Identify designated or proposed critical habitat as separate listed entities. List the 

primary constituent elements and address the extent to which they are found in the 
action area. 



Attachment A 

D. Environmental Baseline 

Describe the past and present effects of human actions on the species or critical 
habitat in the action area. Describe existing habitat conditions and species trends 
in detail Use watershed analysis from the BLM or Forest Service where 
available, Fish and Game, or any other available scientific or commercial 
databases or information. 

E. Effects of the Action: Include discussion of direct and indirect effects relative to all species. 

1. Direct Effects - Those effects caused directly by the proposed action (include 
those based on sideboards). Provide the rationale for each determination. 

2. Indirect Effects - Caused by or will result from the proposed action and are 
later in time, but are still reasonably certain to occur. 

3. Cumulative Effects - Those effects of future State or private activities, not 
Federal activities, that are reasonably certain to occur within the action area. 

F. Determination of Effect 

Must include a clear statement of effect for each speci~s. Example: "We conclude that the Smith 
Road Bridge Project may affect, but will not likely adversely affect California red-legged frogs 
because .... " For terrestrial species and plants, summarize with a clear explanation leading to a 
definitive statement of "may affect, but not likely to adversely affect" ( or whatever your 
determination may be). 

G. References and personal communications cited 

Example of citations used in text: 
The passive transport of males has also been observed by Leslie Brown (Santee Nature 
Center, personal communication) near Greenville, Oregon. Such a mating system would 
maintain genetic diversity in the population only as long as it remains connected (Smith 
2001). 

Example of Literature Cited: 
Smith, D. M. 2001. Genetic subdivision and speciation in the western North American 

spotted snake complex, Thamnophis punctatus. Evolution 4:29-35. 

Example of Personal Communications (must be documented): 
Leslie Brown, Research Biologist 
Smith Nature Center 
4125 Willowtree Drive 
Greenville, Oregon 85194 
January 8, 2003 telephone communication (or email, site visit, etc) 



Attachment A 

BE/BA Checklist (For your use in checking your work) 

Project Reviewer Date 

___ Cover Page: Name of project, project and key numbers, location (city, county) 

___ Table of Contents (all pages must be numbered) 

A. Executive Summary 

___ 1. Brief summary of project (2 or 3 sentences) 
_ _ _ 2. Species Table with effect determinations 

B. Project Description 

___ l . Location: description and vicinity map 
2. Definition of Action Area ---

List of all off-site use areas and locations. 
3. Proposed Action: 

a. Detail how the action will occur (anticipated steps and diagrams). 
b. BMPs and other measures designed to minimize effects. 
c. Sideboards or project design criteria 
d. Monitoring and reporting plan/Mitigation/Conservation Banks. 

C. Description of each species and their habitat 

___ l. Consultation with local Fish and Game and/or Natural Heritage database 
2. Literature reviews ---

___ 3. Consultation with experts on species, as necessary 
___ 4. Descriptions of the species and general habitat requirements 
___ 5. Relationship of habitat in the project area to local populations 
___ 6. Map of the project area at an appropriate scale 
___ 7. Photographs keyed to locations labeled on the project map. 
___ 8. Species information in Action Area including survey protocol used, by whom, etc 
_ _ _ 9. Identify designated or proposed critical habitat 

D. Environmental Baseline 

___ Detailed descriptions 

E. Effects of the Action 

1. Direct Effects ---
2. Indirect Effects ---
3. Cumulative Effects ---

F. Determination of Effect Project Description 

___ A clear statement of effect for each species 

G. References and personal communications cited Project Description 

Correctly Annotated ---



Effects Analysis

Direct Effects

 Indirect Effects

Cumulative Effects

Sonoran Desert Tortoise

USFWS

Presenter
Presentation Notes
Here is a 2019 reg update-  For indirect effects, we used to speak in terms of inter dependent and inter-related effects and that got complicated and was confusing.   Now we simply analyze consequences that happen because of the project.



Factors to Consider in Effects 
Analysis if Critical Habitat

 Physical or Biological Features (PBFs)

 Extent of PBFs  in action area

 Effects to each PBF

 Effects to function and conservation role of 
critical habitat NPS

Presenter
Presentation Notes
We haven’t spoken much about critical habitat…..  Here is how you think about or analyze it….  Read bullets



Determination of Effects

 No effect – no further consultation needed

 Not likely to adversely affect – informal 
consultation concluded with Service’s 
concurrence

 Is likely to adversely affect – formal 
consultation is required

Invasive tree removal Brenda Smith/USFWS

Presenter
Presentation Notes
Here is where practice in Sec 7 is critical.  You need to get this part right or we all could be sued.  Determination of effects is documented through the biological assessment or biological evaluation.   Effects can be called consequences.  What are all the consequences to the species from the proposed action?   Include the consequences of other activities caused by the proposed action if these activities would not have occurred BUT FOR the proposed action and they are reasonably certain to occur. “reasonably certain to occur”  should be based on past experiences that are similar or existing plans that call for the action.The second option here- the not likely to adversely affect requires a written request for concurrence to the Service with a Federal Agency’s not likely to adversely affect determination.  It needs to include information sufficient for the Service to concur- typically the BE/BA



May Affect, Not Likely to Adversely Affect

Effects are:

 Discountable - extremely unlikely to occur

Wholly beneficial - all positive with no adverse effects

 Insignificant - cannot be meaningfully measured, detected, or 
evaluated.

USACE obtains written concurrence from Service

Presenter
Presentation Notes
Discountable effects —  extremely unlikely to occur.  Based on best judgment, a person would not expect discountable effects to occur.  This could be something like a meteor striking your project or having 30 consecutive days of below freezing weather in Galveston.Discountable- Extremely unlikely to occur.  Based on best judgement a person would not expect discountable effects to occur Wholly beneficial effects — are contemporaneous positive effects without any adverse effects to the species.  The actions are likely to benefit a species and take is not likely to occur.  This means work occurs on the site and the site is better for the species but it is not impacted by the work.  This can happen in cases of project activity outside the species use of the area, i.e. whooping cranes and sea turtles.Insignificant effects — relate to the size of the impact and should never reach the scale where take occurs.  Based on best judgment, a person would not be able to meaningfully measure, detect, or evaluate insignificant effects.These are the buzz words to use in your letter asking for concurrence:  insignificant and discountable.To reiterate- this determination ends with a concurrence letter from FWS.  The new 2019 regulatory revisions state that we will get the agency a response letter back within 60 days, with a possible extension of time to 120 days.   I believe this may be more relevant to other parts of the country as our current practice is to have a response back in 30 days.



May Affect, Likely to Adversely Affect

 Effects not discountable, wholly beneficial, or insignificant
 Includes projects with overall positive effect but with some 

individual adverse effects
 Effects can be measured or detected

Formal Consultation is required

Presenter
Presentation Notes
Note, this may be the appropriate determination for actions that are likely to benefit listed species overall but will involve take in the form of harm and harass.I will remind you here that incidental take of plants is not prohibited.  Sometimes you might hear us say “There is no take of plants”  That doesn’t mean you cant touch the plants, what we mean is the ESA does not address it.  What ESA does require us to do if there is a May Affect likely to adversely affect determination for a plant is that we must complete a jeopardy analysis…figure out if this project will jeopardize the existence of the species.  And to do that we need a survey of the site during the appropriate season.



How to Start 
Formal 
Consultation 



Components of Initiation Package

 Federal Agency  letter requesting formal consultation

 BE or BA

Mandatory items

Presenter
Presentation Notes
What this means is that the Federal Agency needs to send us an initiation package.  Often consultants or project proponents draft up a BE or BA for the agency to adopt.  The federal agency shall provide the best scientific and commercial data available or that can be obtained during the consultation for an adequate review of project effects.This can include the results of studies or surveys constructed by the agency or consultants.There are mandatory items……NEXT SLIDE



Formal Consultation Initiation Package

 Project Description
 Description of Area Affected
 Listed species or critical habitat 

present
 Effects to species/critical 

habitat, including cumulative
 Relevant reports, including any EIS, 

EA, or BE/BA
 Relevant available information on    

the action, species, or critical habitat

Golden-cheeked Warbler

USFWS/Cheatwood

Reference:  50 CFR 402.14(c)

Presenter
Presentation Notes
What makes a good description?  Tell what you are planning to do, along with measures to minimize effects to listed species.Description is not surprising- why, how long, where, and howNote:  If you wrote a BA that looked more like the finished product we need- the biological opinion, then the formal consultation can move much further. 



Describe the Project

Who: Action agency, cooperators, applicants
What: Include all parts of the project
Where: Location of all aspects of the project
When: Beginning and end of each phase and long-term 

operation and maintenance
Why: Purpose and need, alternatives
How: Include any flexibility in timing, location, methods

Brenda Smith/USFWS

Presenter
Presentation Notes
One extremely important piece is a good Project DescriptionWhat – i.e., Transmission line would include access roads, towers and pads, stringing the line, substations.Important to know- We only consult on the proposed action, not on the NEPA alternatives so we need to know the chosen alternative to finalize the formal consultation.



Action Area includes all the effects of the 
action

Effects of the action are all consequences to listed species or critical habitat 
that are caused by the proposed action, including the consequences of other 
activities that are caused by the proposed action. A consequence is caused by 
the proposed action if it would not occur but for the proposed action and it is 
reasonably certain to occur. Effects of the action may occur later in time and 
may include consequences occurring outside the immediate area involved in 
the action.

Presenter
Presentation Notes
The consultation needs an Action Area defined.  Sometimes the Federal Agency has a project area they define and we might expand the project area to define the action area.  Basically an action area is all the places effects from the project can flow out, reach out, or effect a listed species.Something like this…….



Action area

Species A

Pipeline

Species B

Geographic extent of the effects 
on Species = Action Area

WOT
US

Presenter
Presentation Notes
Species A is terrestrial and has an established buffer for determining effects caused by noise and construction activity of 200 feet.  Species B is subterranean aquatic and the habitat effects of construction and could be as far as 500 feet down stream based on geology of the area.   The Action area is the total both of these zones of effect.  How it is divided between the Applicant and the Corps is up to the Corps.  The Service will use those in the incidental take statement, but for the effects of the action on the species it is all the action area.  The next slide will illustrate a less than useful diagram intending to show effects and possibly help definee an action area
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Presenter
Presentation Notes
Example from a BA.  The consultant did not include the species habitat.  This level of complexity is not required and does not provide meaningful or useful information for the consultation.  New regulations change the definition of effects of the action so that it no longer emphasizes impacts that are direct or indirect.  



Incorporation by Reference
If a proposed action is identical, or very similar, to a previous action for which a 
biological assessment was prepared, the Federal agency may fulfill the 
biological assessment requirement for the proposed action by incorporating by 
reference the earlier biological assessment, plus any supporting data from other 
documents that are pertinent to the consultation, into a written certification 
that:
1. The proposed action involves similar impacts to the same species int the 

same geographic area; 
2. No new species have been listed or proposed or no new critical habitat 

designated or proposed for the action area; and 
3. The biological assessment has been supplemented with any relevant changes 

in information.

Presenter
Presentation Notes
PAY ATTENTION TO THIS……It could increase all our efficieny:  This doesn’t come up often, but with pipelines this could be a tool.  If a new pipeline is being proposed to follow the same route this could streamline the BA.  



Discretionary Elements

 Results of on-site inspections

 Views of recognized experts

 Review of literature and other information

 Analysis of effects, including cumulative

 Analysis of alternative actions

Presenter
Presentation Notes
When consulting under section 7- really informal or formal but especially formal…..The following are helpful and greatly increase our efficiency but are not necessary.  NEW ELEMENT With our 2019 regulatory updates we can accept other agencies’ reports and reference them in our biological opinions, shortening our writing time considerably.



Evaluation of Initiation Package

 Have the mandatory components 
been provided?

 If so, consultation is initiated 
on the date received by the FWS

 Within 30 working days, the FWS 
provides written acknowledgement 
of the consultation request and advises 
the Federal agency of any data deficiencies

Presenter
Presentation Notes
The new regulations give us up to 60 days for this.  I don’t see changing over to that….



Section 7(d)

Applies to Federal agencies and 
applicants

 Pr0hibits irreversible or irretrievable 
commitment of resources

Reference: 50 CFR 402.01 

Presenter
Presentation Notes
Once we officially begin Formal consultation, after the initiation letter,  project construction or other things that lock in options are to be avoided.



Statutory Time Requirements

Formal Consultation
 Begins when complete information received

 Concludes 90 days after initiation.  Then 45 days to write Biological Opinion.

 May be extended for a specific time period if FWS and Federal agency mutually 
agree

 Cannot be extended more than 60 days without consent of applicant

Presenter
Presentation Notes
When we get the complete intiation package the clock starts so to speak.We and the Federal Agency may mutually agree to extend the consultation as long as it is done in writing before the 90 days is up



Service Responsibilities during Formal 
Consultation

 Review all relevant information provided by the Federal agency or otherwise 
available.  May include an on-site inspection of the action area with 
representatives of the Federal agency and the applicant.

 Evaluate the current status and environmental baseline of the listed species and 
critical habitat

 Evaluate the effects of the action and cumulative effects on the listed species or 
critical habitat

 Add the effects of the action and cumulative effects to the environmental 
baseline and in light of the status of the species and critical habitat, formulate 
the Service’s opinion as to whether the action is likely to jeopardize the 
continued existence of listed species or result in destruction or adverse 
modification of critical habitat.  

Presenter
Presentation Notes
Here is what we are doing during the formal consultation.  Knowing this may help establish more effective coordination points.  For starters, you might ask us if we want a site visit.We usually have the current status of the species but it can be helpful to have a current literature review-- or if the majority of consultations are for the same handful of species, it can be helpful if the FWS met with the Federal agency every 6 months to a year and   update both staffs on the latest surveys, impacts from projects built, and current scientific literature.   I can think about nesting sea turtles, piping plovers , red knots, and whooping cranes



Statutory Time Requirements 

Biological Opinion
 Issued within 45 days after ending formal consultation

Extension of the 45-day post-consultation period
 Only if Federal agency gets consent of the applicant

 May be extended 10 days if the Federal agency returns a draft biological opinion 
within 10 days of issuance deadline

References:  Consultation Handbook; pages 4-5 to 4-7 and 50 CFR 402.14

Presenter
Presentation Notes
The Biological Opinion is the vehicle for the incidental take statement I talked about earlier.  It is what authorizes someone to incidentally take a listed species.As I mentioned we are to issue a biological opinion 45 days after that 90 day period we had to formally consult.  These are the regulations and we strive to abide but occasionally we miss the due dates.  Mostly there are no legal ramifications although we could be sued.  Often what happens is, we miss the mark on our internal performance reviews, which are reported upward in our agency and eventually to Congress.



Completion of Consultation

 Issuance of biological opinion 

 Re-initiation triggers:
 The amount or extent of taking 

specified in the ITS is exceeded
 New information reveals effects 

not considered
 The action is later modified in a way 

that causes an effect not analyzed
 A new species is listed or critical habitat 

designated that may be affected by the action

Presenter
Presentation Notes
So when are we done?  Likely with the issuance of a biological opinion to the consulting agency.  That agency then takes the biological opinion and places conditions on their permitting or funding agreements to the applicant.   Except, however….The thing about section 7 of the ESA is that it may not be over and as long as the Federal Agency maintains discretion over the action or funding, reinitiation can occur.This means restarting the consultation if the amount of take is exceeded or if the project changes so that there are effects to the species we did not consider or the effects we consulted on change.  Also when a new species is listed that might be affected.



Process for Section 7 Consultation in Small 
Federal Handle Situations

May 22, 2017 letter FWS  Corps with consultation process 
October 2, 2018 letter Corps  FWS that Corps agrees with process

Preamble to revisions of section 7 regulations: 
“When the Services write an incidental take statement for a biological opinion, 
under section 7(b)(4)(iv) of the act they can assign responsibility of specific terms 
and conditions of the incidental take statement to the Federal action agency, the 
applicant, or both taking into account their respective roles, authorities, and 
responsibilities.” 

Presenter
Presentation Notes
Here is a special class of formal consultations that we encounter somewhat often with the Corps.  It got name Small Federal Handle and is was worked out and agreed upon at higher levels.  A small federal handle is like a housing development in an area with listed species.  The USACE is permitting a bridge project in the subdivision.  In this case the Corps us responsible for effects from its permit area.  Another example could be a pipeline project where a crossing of waters of the U.S. is permitted but the Corps doesn’t have jurisdiction over the entire pipeline. We documented this in the preamble to our new 2019 regulations.  Read last bullet      HERE IS HOW WE HANDLE IT



Process for Section 7 Consultation in Small 
Federal Handle Situations

The Corps will…
 Provide a BA for the proposed action as a whole and is inclusive of all 

anticipated effects of the larger project to listed species and critical habitat. 
 distinguish between effects to listed species and critical habitat within and 

outside of Corps’ jurisdiction.
 oversee compliance with Reasonable and Prudent Measures that apply to 

activities within its jurisdiction.
 Request reinitiation when triggered by one of the reinitiation factors where 

discretional Federal involvement or control over the action has been retained or 
is authorized by law.  



Process for Section 7 Consultation in Small 
Federal Handle Situations

The Service will…
 Issue a biological opinion that evaluates all of the components of the larger 

project, including effects of the larger project on listed species and critical 
habitat

 Identify in the incidental take statement what reasonable and prudent 
measures address impacts of activities in the Corps’ jurisdiction which the 
Corps must implement through its permit

 Identify reasonable and prudent measures that address impacts of the larger 
project outside the Corps’ jurisdiction and specify that they must be 
implemented by the applicant if the take exemption is to apply.



Integrating HCPs and Federal Actions
Option 1: Include affected Federal agencies in the HCP planning process

Option 2: Federal agencies request consultation under the intra-Service 
consultation with the Service designated as the lead federal agency 

Option 3: A federal agency requests consultation for an action, and incorporates 
the HCP measures into their Biological  Assessment.  

Presenter
Presentation Notes
Here is different, bit more sophisticated consultation opportunity:    Habitat Conservation Plans (HCPs) are a way of authorizing take under section 10 of the Act and it relates to private, non-federal parties and actions.  If a regional HCP exists in the area where you want a permit there are options.  This happens quite a bit in the Hill Country and with the Fort Worth District but opportunities will happen here too.  GBRA is working on an HCP for mussels and whooping cranes, maybe piping plovers and red knots.  Check back in 2-3 years or come talk to us about joining in. Federal agencies do not get no surprises coverage that non-Federal folks do. 



Tools and Policies

 Consultation handbook

 Consultation regulations

 Streamlining guidance

 FWS staff

 See our web page 
http://www.fws.gov/southwest

USFWS

Presenter
Presentation Notes
Here are some more things out their to help you be successful in consultations.If we have more time today—I brought some slides pertaining to our 2019 regulatory changes.  For me it added clarity and consistency among Service staff.  I didn’t change how I practice section 7.Here we go



Revisions to 50 CFR 402

The revisions: 
 Address alternative consultation mechanisms 
 Revise the definitions of “destruction or adverse 

modification” and “effects of the action” and add 
definition of “environmental baseline”

 Establish deadline to conclude informal consultation
 Address circumstances for reinitiation

Presenter
Presentation Notes
So with respect to the interagency cooperation regulations which is what we commonly refer to as section 7 consultation, the final rules address alternative consultation mechanisms, revise the definitions of destruction or adverse modification and “effects of the action”, establish a standalone definition of environmental baseline and a new definition for Programmatic consultation, address certainty of mitigation proposed by action agencies, and otherwise improve the consultation process. 



Definitions Established or Revised

• Destruction or Adverse Modification

• Director

• Effects of the Action

• Environmental Baseline

• Programmatic Consultation

Presenter
Presentation Notes
These are the definitions that were established or RevisedWe will discuss several of these in the following slides.



Effects of the action refers to the direct and indirect effects of an 
action on the species or critical habitat, together with the effects 
of other activities that are interrelated or interdependent with 
that action, that will be added to the environmental baseline. are 
all consequences to listed species or critical habitat that are 
caused by the proposed action, including the consequences of 
other activities that are caused by the proposed action.  A 
consequence is caused by the proposed action if it would not 
occur but for the proposed action and it is reasonably certain to 
occur. Effects of the action may occur later in time and may 
include consequences occurring outside the immediate area 
involved in the action. (Sec § 402.17) 

Presenter
Presentation Notes
The 1986 definition of the effects of the action (the one we’ve been working under)  included multiple definitions (including environmental baseline).This revision breaks the 1986 definition apart, introduces the word consequences (because the previous definition used the word “effects” in the definition of effects), eliminates the multiple categories of effects (including the confusing interdependent and interrelated) and clarifies the reasonably certain to occur and but for two part test to determine if a consequence is caused by the proposed action.The two part test (but for and reasonably certain to occur) always applied to the effects of the action, but it was not explicitly clearIt’s important to note that this new definition of effects still captures the scope of the previous definition.  For example, we are still looking at effects that may occur later in time, those occurring outside the immediate area of the action, and consequences of activities previously referred to as interrelated and interdependent activities.  By removing terms such as interrelated and interdependent, we hope to avoid the back and forth with Federal agencies and applicants over what type of an effect an effect is, and focus instead on looking at the effects themselves.  We also want to focus on those effects that are actually caused by the proposed action.  



402.17  Other Provisions

(a) Activities that are reasonably certain to occur. A conclusion of reasonably 
certain to occur must be based on clear and substantial information, using the 
best scientific and commercial data available.  Factors to consider when 
evaluating whether activities caused by the proposed action (but not part of 
the proposed action) or activities reviewed under cumulative effects are 
reasonably certain to occur include, but are not limited to:

(1) Past experiences with activities that have resulted from actions that are 
similar in scope, nature, and magnitude to the proposed action;

(2) Existing plans for the activity; and
(3) Any remaining economic, administrative, and legal requirements 

necessary for the activity to go forward.     

Presenter
Presentation Notes
We also want to note that activities or consequences that are reasonably certain to occur cannot be speculative, but they also don’t need to be guaranteed to occur. To further clarify this term as it applies to activities, we’ve added a new provision titled “Activities that are reasonably certain to occur.”  Paragraphs b and c of this section further elaborate on how to think through and apply this concept.Overall, it is important to note that these changes related to consultation are not changing the information needed for consultation.  



402.17  Other Provisions (continued)

(b) Consequences caused by the proposed action. To be considered an effect of a proposed 
action, a consequence must be caused by the proposed action (i.e., the consequence would 
not occur but for the proposed action and is reasonably certain to occur).  A conclusion of 
reasonably certain to occur must be based on clear and substantial information, using the 
best scientific and commercial data available.  Considerations for determining that a 
consequence to the species or critical habitat is not caused by the proposed action include, 
but are not limited to:

(1)  The consequence is so remote in time from the action under consultation that it is not 
reasonably certain to occur; or

(2)  The consequence is so geographically remote from the immediate area involved in the 
action that it is not reasonably certain to occur; or

(3)  The consequence is only reached through a lengthy causal chain that involves so many 
steps as to make the consequence not reasonably certain to occur.

(c) The provisions in paragraph (a-b) of this section must be considered by the action agency 
and the Services. 

Presenter
Presentation Notes
Finally, we included a paragraph to emphasize other considerations that are important and relevant when reviewing whether a consequence is also reasonably certain to occur.  These are not exhaustive, new, or more stringent factors than what we have used in the past to determine the likelihood of a consequence occurring nor are they meant to imply that time, distance, or multiple steps inherently make a consequence not reasonably certain to occur. This gets to the “but for” side of the test.Very important to use this in our thinking as we construct consultation analysis. Each consultation will have its own set of evaluations and will depend on the underlying factors unique to that consultation.  For example, a Federal agency is consulting on the permitting of installation of an outfall pipe.  A secondary, connecting pipe owned by a third party is to be installed and would not occur “but for” the proposed outfall pipe, and existing plans for the connecting pipe make it reasonably certain to occur.  Under our revised definition for effects of the action, any consequences to listed species or critical habitat caused by the secondary pipe would be considered to fall within the effects of the agency action.  As the rule recognizes, however, there are situations, such as when consequences are so remote in time or location, or are only reached following a lengthy causal chain of events, that the consequences would not be considered reasonably certain to occur.The take home message to these two slides is that this is a reiteration that in our analyses we have to clearly and specifically connect the dots between the proposed action and the effects.  Courts have harped on us for years regarding this issue.  The provisions here isn’t a new concept, but now we have a more explicit framework to construct that narrative.



What changes from prior regulations and why?

 The fundamental approach to “effects of the action” has not changed.
 We introduced the term “consequences” to avoid using “effects” to 

define “effects”.
 The revised definition prioritizes describing the effects, rather than 

categorizing effects (e.g., direct vs indirect).
 The definition articulates a two-part test (“but for” and “reasonably 

certain to occur”) for effects and activities resulting from an action.  No 
change from current practice.

 The revisions will allow for greater consistency in the determination of 
effects.



Environmental baseline includes the past and present impacts of all Federal, State, or 
private actions and other human activities in the action area, the anticipated impacts 
of all proposed Federal projects in the action area that have already undergone formal 
or early section 7 consultation, and the impact of State or private actions which are 
contemporaneous with the consultation in process. refers to the condition of the listed 
species or its designated critical habitat in the action area, without the consequences 
to the listed species or designated critical habitat caused by the proposed action.

The environmental baseline includes the past and present impacts of all Federal, 
State, or private actions and other human activities in the action area, the anticipated 
impacts of all proposed Federal projects in the action area that have already 
undergone formal or early section 7 consultation, and the impact of state or private 
actions which are contemporaneous with the consultation in process. 

The consequences to listed species or designated critical habitat from ongoing 
agency activities or existing agency facilities that are not within the agency’s discretion 
to modify are part of the environmental baseline.

Presenter
Presentation Notes
I know this slide is a little busy, but I think it is important to be clear about the change and to try and show that change.The revisions pulled the definition of environmental baseline out of the 1986 “effects of the action” definition and made it standaloneIt also added a fair amount of language to clarify that it is focused on the condition of the species of critical habitat.  This has always been the case but the added language is more clear and explicit.And also clarified those things that might belong properly in the baseline.  This issue, especially with ongoing water projects often caused confusion within the Service and between the Service and action agency.  The preamble discusses this more, but it is important to think clearly when tackling that question.  Mostly it relies on whether an action agency has discretion over the activity or changing the facility at issue – and that isn’t always a simple question and often is not self evident – proceed very carefully here and be ready to show your reasoning and rationale.



Destruction or adverse modification means a direct or 
indirect alteration that appreciably diminishes the value 
of critical habitat as a whole for the conservation of a 
listed species.  Such alterations may include, but are not 
limited to, those that alter the physical or biological 
features essential to the conservation of a species or that 
preclude or significantly delay development of such 
features.

Presenter
Presentation Notes




Thank you!

Presenter
Presentation Notes
I do have just one more fun item!   Our regulatory changes got into how we list species and the Service listed species T or E and then protected them similarly.  Now we write different protection rules for threatened species, they don’t automatically get protected like and endangered species anymore.
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Presenter
Presentation Notes
Dawn Gardiner, with the Fish and Wildlife Service, is here today to explain the Section 7 Interagency Cooperation process required under ESA.  Dawn is the Assistant Field Supervisor for the Texas Coastal Ecological Service’s Corpus Christi and Alamo offices, overseeing staff working to conserve endangered species such as ocelots, jaguarundis, whooping cranes, piping plovers, red knots, sea turtles, protected plants and other federal trust resources.  She has worked for the USFWS for 34 years, and throughout that time has reviewed Clean Water Act Section 404 permits, National Environmental Policy Act documents, federal water supply projects, interstate natural gas pipelines, hydropower and nuclear plants, and many other federally-funded or licensed projects in field offices in Washington, Florida, and Texas. 
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• 33 CFR 330.4(f)(2) and General Condition 18(c) – requires non-federal permittees to 
submit a pre-construction notification (PCN) for any NWP covered action “if any listed 
species or designated critical habitat might be affected or is in the vicinity of the activity, 
or if the activity is located in designated critical habitat.”

• General Condition 32(b)(7) – requires the project proponent to identify, in the PCN, the 
listed species that might be affected by the proposed NWP activity or utilizes the 
designated habitat in which the NWP activity is proposed to occur

NATIONWIDE PERMIT (NWP) APPLICATIONS

(Note – A PCN submitted because the proposed activity might affect 
listed species or critical habitat is not authorized by NWP until either 
the Corps makes a “no effect” determination or makes a “may affect” 
determination and completes Section 7 consultation.)

Presenter
Presentation Notes
Now that everyone has a better understanding of Section 7, I want to discuss how it is incorporated into the permit application process.The Corps’ regulations provide some guidance on what is required for each type of permit application.  For example, General Condition 18 of the Nationwide Permits requires non-federal permittees to submit a PCN for any NWP covered action “if any listed species or designated critical habitat might be affected or is in the vicinity of the activity, or if the activity is located in designated critical habitat.”This condition specifies alternative requirements for Federal permittees, but these will not be discussed today since most folks present would not fall under this category of applicant.This condition applies to all Nationwide Permits, even if they do not specifically require submission of a PCN.  For example, certain maintenance activities under NWP 3 might affect listed species, which would trigger submission of a PCN even though it is not expressly required for all activities covered under NWP 3.General Condition 32 of the Nationwide's requires the applicant to identify the listed species that might be affected by the proposed action.  This is the minimal information that is needed when a NWP PCN is submitted, but is likely not enough information for the Corps to make an effect determination or initiate Section 7 consultation.
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• 33 CFR 325.1 Applications for permits
 (d) Content of application. (10) Complete application.  Provides sufficient 

information to issue a public notice.

• 33 CFR 325.3 Public Notice
 (a) General. (11) A statement of the 

district engineer’s current knowledge 
on endangered species.
 Typical Public Notice statements:
 The proposed activity “would not affect listed species or their critical habitat.” OR 
 “may affect an endangered or threatened species or their critical habitat.”

 Public notices serve as the request for information from USFWS/NMFS on whether 
any listed or proposed to be listed endangered or threatened species may be present 
in the area which would be affected by the proposed activity.

INDIVIDUAL PERMIT APPLICATIONSI 

Houston Toad 

Presenter
Presentation Notes
What is needed for an individual permit application?  (This includes Letters of Permission and Standard Permits)The Corps’ regulations required that a complete application contain sufficient formation to issue a public notice.To issue a public notice, the Corps must include a statement regarding our current knowledge on how the proposed action would affect ESA listed species.To meet this requirement, the Corps must include a statement on whether the proposed activity may affect or would not affect listed species.The Public Notice serves to solicit information from USFWS and/or NMFS on whether any listed species may occur in the project area or may be affected by the proposed activity. So, as you can see, the information needed to initiate permit application review and issue a public notice may not be as substantial as that needed for the Corps to initiate consultation.  This can cause a substantial lag between the initial submission of a permit application and initiation of Section 7 consultation.



56ADDITIONAL INFORMATION TO INCLUDE 
IN PERMIT APPLICATION

• For informal consultations, provide information listed 
in §402.14(c)(1).  It can be at a lesser level of 
detail, but needs to be sufficient for the Corps to 
make an effect determination and USFWS and/or 
NMFS to make its written concurrence (or non-
concurrence) decision.

• Information required for a complete formal 
consultation initiation package is identified at 
§402.14(c)(1), as well as a completed biological 
assessment.

CHECKLIST 

[l] __ _ 
IT] __ _ 
[1] __ _ 
CT] __ _ 
[l] __ _ 

Presenter
Presentation Notes
So, what additional information should applicants include in their initial application?If you have been advised that the project is likely to require consultation, either in a pre-application with the Corps or discussions with USFWS or NMFS, the application should provide the information listed at ESA regulation 50 CFR 402.14.  The information could be at a lesser degree of detail for informal consultation, but needs to be sufficient for the Corps to make an effect determination and for USFWS or NMFS to make a concurrence decision.   If formal consultation is required, a biological assessment will be required.
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1. A description of the proposed action, including any measures intended to avoid, minimize, or offset effects of the 
action. 

• The purpose of the action;
• The duration and timing of the action;
• The location of the action;
• The specific components of the action and how they will be carried out;
• Maps, drawings, blueprints, or similar schematics of the action; and
• Any other available information related to the nature and scope of the proposed action relevant to its effects on 

listed species or designated critical habitat.
2. A map or description of all areas to be affected directly or indirectly by the federal action, and not merely the 

immediate area involved in the action (i.e., the action area).
3. Information obtained by or in the possession of the federal agency and any applicant on the listed species and 

designated critical habitat in the action area, including available information such as the presence, abundance, 
density, or periodic occurrence of listed species and the condition and location of the species' habitat, including any 
critical habitat.

4. A description of the effects of the action and an analysis of any cumulative effects.
5. A summary of any relevant information provided by the applicant, if available.
6. Any other relevant available information on the effects of the proposed action on listed species or designated critical 

habitat, including any relevant reports such as environmental impact statements and environmental assessments.

INFORMATION REQUIRED FOR CONSULTATIONS 
(50 CFR 402.14(c)(1)):

Presenter
Presentation Notes
While I will not discuss all six of these information requirements, I would like to point out specific elements that are typically not provided to a sufficient degree for the Corps to initiate consultation, or cause the USFWS or NMFS to request additional information.Applications often include an avoidance or minimization statement, such as , “The applicant will implement Best Management Practices throughout construction to avoid impacts to endangered species.”  However, the application won’t state what these best management practices are.  Is it use of turbidity curtains, prohibiting activity at night, or requiring the presence of a qualified biological monitor?  Or, the application may not provide sufficient detail on how the BMP will be implemented.  For example, an application may state that turbidity curtains will be utilized, but in most instances the answer to “how” and “when” it will be used is critical information for the ESA evaluation.  Duration and timing are typically key elements of evaluating a projects effects on listed species.  For example, a fishing pier proposed for construction on the gulf side of South Padre Island during winter months may affect piping plover and red knot, but would not affect these species if the project was planned for construction during the summer.  However, this change in timing could lead to the project affecting nesting sea turtles. Duration of an activity can be a key element of minimizing effects to a species.  For example, prohibiting activities at night or restricting the length of time an activity is done each day.  An example of this could be, limiting hammer driving of pilings to 5 hours per day to minimize noise impacts to sea turtles in the water.Also, providing details on how specific components of an action will be carried out can be critical to our evaluation of effects.  For example, a marina development project may involve multiple actions, including constructing a bulkhead, installation of pilings for piers, dredging of the basin, and construction of breakwaters.  Specifics on each of these project components would be relevant to the Corps ESA evaluation.  Relevant information to include in this application would be: the planned sequence of these actions, which avoidance or minimization measures would be implemented for which actions, the duration and timing of each action, and the method of construction for each action.
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• Incorrect “No Effect” Determinations:
 Displacement
 “They’ll move out of the way during construction.”
 “There are plenty of other places in the area for them to go.”

 Not Known to Occur Here
 “I’ve been here for years and have never seen one.”
 “We surveyed and didn’t find any, so that proves they aren’t here.”

 Contracting Clauses
 “We’ll stop construction and call you if any are discovered.”
 “If found during construction, we’ll propose avoidance measures.”

• Only considered effects within the proposed project area.
• Not following updated survey and/or effects analysis guidance.
• Not providing sufficient project details for determination of effects on listed species.
• Not evaluating indirect and/or beneficial effects.

COMMON ROADBLOCKS TO CONSULTATIONI 

Presenter
Presentation Notes
I have already discussed several reasons for delays in consultation, but I would like to point out a few additional pitfalls.Often, the Corps receives applications that justify “no effect” determinations with displacement, absence, or contracting clause statements.  These statements are typically not sufficient for the Corps to base an effect determination on.If an application justifies a no effect call by stating that the species will move and that they have plenty of other places to go during the proposed activity, then the project would likely have an affect on the species, even if it is only temporary.
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APPLICANT TIPS

• Before submitting a DA permit application, applicants can contact USFWS/NMFS directly for 
technical assistance.

• Submit applications early!
• Consider species specific work windows when timing permit application submission and 

completion of consultation.
• Remember, a permit decision can not be issued until Section 7 consultation has been 

completed.
Whooping Crane
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Galveston District Regulatory Office
Regulatory Hotline: 409-766-3982

Kristie Brink: 361-814-5847 x1005
Kristie.A.Brink@usace.army.mil

THANK YOU!

mailto:Kristie.A.Brink@usace.army.mil


SECTION 106 AND THE 
REGULATORY PROCESS

Jerry Androy
Regulatory Archeologist and Tribal Liaison
30 January 2020

US Army Corps 
of Engineers ® 
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Section 106 of the National Historic Preservation Act requires “…the head of any 
federal department… having authority to license any undertaking shall…prior to the 
issuance of any license…take into account the effect of the undertaking…” on any 
properties included in or eligible for the National Register of Historic Places.  

In addition, the agency must afford the Advisory Council a reasonable opportunity to 
comment on such undertakings.  

NATIONAL HISTORIC PRESERVATION ACT (NHPA)
SECTION 106 (1966)
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IMPLEMENTING REGULATIONS

33 CFR 325, Appendix C (along with 
the 2005 and 2007 Interim Guidance)
Appendix C describes how the Corps 
incorporates the 800 Regs into the 
Regulatory process to ensure 
compliance with Section 106. 
The Corps is committed to upholding 
our Section 106 responsibilities but is 
often limited by the authority given to 
us by Congress.

36 CFR 800
– There is a misconception that the 

Corps of Engineer’s Regulatory 
Program does not follow the 800 Regs
– we do follow it.

– The 800 Regs establish the process 
Federal Agencies use to (1) identify 
Historic Properties, (2) assess effects 
of a project to Historic Properties, and 
(3) resolve Adverse Effects to Historic 
Properties

I 
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General Guidelines
Should be at least 50 years 
old
Must retain evidence of 
human activities
Must be physically defined 
as either a District, Site, 
Building, Structure, or 
Object

Significant on a National, 
Regional, or Local scale
A.Event(s) and Broad 
Patterns of History

B.Important People
C.Design, Construction, 
and Work of a Master

D.Information Potential

Aspects of Integrity
Location
Design
Setting
Materials
Workmanship
Feeling
Association

WHAT IS A HISTORIC PROPERTY?I 
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A. Determine the Undertaking and identify the Permit Area

B. If multiple Federal Agencies are involved, identify the Lead Agency

C. Determine if the Undertaking has the Potential to Cause Effects to Historic 
Properties

SECTION 106 PROCESS – INITIAL STEPSI 
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36 CFR 800.3(a) Establish undertaking. The agency official shall determine whether the 
proposed Federal action is an undertaking as defined in 800.16(y) and, if so, whether it is a 
type of activity that has the potential to cause effects on historic properties

36 CFR 800.16(y) Undertaking means a project, activity, or program funded in whole or in part 
under the direct or indirect jurisdiction of a federal agency, including those carried out by or 
on behalf of a federal agency; those carried out with federal financial assistance; and those 
requiring a federal permit, license, or approval.

Key concepts:
-The Corps is the action agency
-The Corps identifies the Undertaking
-Undertaking is defined relative to the scope/extent of the Corps’ authority – in most instances the 
Undertaking for Section 106 review is the same as the Single and Complete project in NEPA
-This step is not done in consultation with the Advisory Council or the SHPO

DETERMINE THE UNDERTAKING AND IDENTIFY 
THE PERMIT AREAI 
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There are projects where multiple Federal Agencies are involved
The Federal Agency with the greatest level of involvement should be designated as lead
– Allowed (actually encouraged) under the regulations (800 and Appendix C)
– Reduces duplication of effort
– Should be done in writing and the SHPO/Advisory Council need to be notified
When the Corps is lead, our process proceeds as normal
When another agency is lead, the Corps role/responsibilities are:
– Ensure we have all the appropriate documentation to demonstrate compliance with Section 106 

in our permit areas
– Confirm our undertaking/permit area is included
– No requirement to sign MOAs/PAs (although we may)
The 106 Process must be completed prior to permit issuance/verification
We should not have to “supplement” the work of the lead agency, but will if needed

IDENTIFY THE LEAD FEDERAL AGENCYI 
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36 CFR 800.3(a)(1) No potential to cause effects. If the undertaking is a type of activity that does not have 
the potential to cause effects on historic properties, assuming such historic properties were present, the 
agency official has no further obligations under section 106 or this part

The term “No Potential to Cause Effect” is not defined in Appendix C. Instead, Appendix C Part 3(b) 
discusses three situations when a proposed activity has “little likelihood” to effect historic properties. These 
three tests are often used to make a No Potential to Cause Effects determination.  

1) Areas that have been extensively modified by previous work. In such areas, historic properties that 
may have at one time existed within the permit area may be presumed to have been lost unless 
specific information indicates the presence of such a property (e.g., a shipwreck). 

2) Areas which have been created in modern times. Some recently created areas, such as dredged 
material disposal islands, have had no human habitation. In such cases, it may be presumed that 
there is no potential for the existence of historic properties unless specific information indicates the 
presence of such a property. 

3) Certain types of work or structures that are of such limited nature and scope that there is little 
likelihood of impinging upon a historic property even if such properties were to be present within the 
affected area.  

No consultation with the SHPO or Advisory Council is required

NO POTENTIAL TO CAUSE EFFECTSI 
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A. Consultation with the SHPO/Advisory Council
B. Determine the Area of Potential Effect
C. Investigations for Historic Properties
D. Scopes of Work
E. Determinations of Eligibility

SECTION 106 PROCESS – IDENTIFICATION OF 
HISTORIC PROPERTIESI 
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Section 106 requires Federal Agencies provide the Advisory Council a reasonable 
opportunity to comment on undertakings
Section 101 of the NHPA creates the position of the State Historic Preservation 
Officer (SHPO)
Section 101 also grants the SHPO the authority to speak for the Advisory Council on 
matters within their state
Other Consulting Parties may be identified for the 106 Process
Native American Tribes may be included in the consultation process

In the Section 106 process, from this point on, every step is done in consultation with 
the SHPO

SHPO/ADVISORY COUNCIL CONSULTATIONI 
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Appendix C has the “But For” Clause

(i)…activity would not occur but for the authorization of 
the work or structures within WOUS.

(ii)…activity must be integrally related to the work or 
structures to be authorized within WOUS. OR...the 
work or structures authorized must be essential to the 
completeness of the overall project and program.

(iii) Such activity must be directly associated (first 
order impact) with the work or structures to be 
authorized.

AREA OF POTENTIAL EFFECT
36 CFR 800.4 Identification of Historic Properties
(a) Determine scope of identification efforts. In 
consultation with the SHPO/THPO, the agency official 
shall:
(1) Determine and document the area of potential 
effects, as defined in § 800.16(d);
800.16 Definitions
(d) Area of potential effects means the geographic 
area or areas within which an undertaking may directly 
or indirectly cause alterations in the character or use 
of historic properties, if any such properties exist. The 
area of potential effects is influenced by the scale and 
nature of an undertaking and may be different for 
different kinds of effects caused by the undertaking.

I 
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For example
• A residential development is 

proposed
• Will impact wetlands and streams
• Apply the “but for” clause and 

capture everything within the red 
boundary

• Consult with the SHPO and they 
agree the APE is everything within 
the red boundary

AREA OF POTENTIAL EFFECT/“BUT FOR” 
CLAUSE
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36 CFR 800.4(b)(1) Level of effort. The agency official shall make a reasonable and 
good faith effort to carry out appropriate identification efforts, which may include 
background research, consultation, oral history interviews, sample field investigation, 
and field survey. 
The agency official shall take into account:
past planning, research and studies, 
the magnitude and nature of the undertaking and the degree of Federal involvement, 
the nature and extent of potential effects on historic properties,
and the likely nature and location of historic properties within the area of potential 
effects.

INVESTIGATIONS FOR HISTORIC PROPERTIES
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The Corps strongly recommends the applicant submit a scope of work for Section 
106 Investigations
– Ensure the correct level of effort occurs
– Ensure the permit area and area of potential effect are covered
– Ensure the correct investigations are conducted
Most investigations are completed prior to submitting an application
– The Corps can’t give a definitive response until a permit application is submitted
– The Corps’ Project Manager has to determine the Undertaking
– The Corps can provide general guidance

SCOPES OF WORK FOR INVESTIGATIONSI 
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36 CFR 800.4(c)(2) Determine whether a property is eligible. 

If the agency official determines any of the National Register criteria are met and 
the SHPO agrees, the property shall be considered eligible for the National Register 
for section 106 purposes. If the agency official determines the criteria are not met 
and the SHPO agrees, the property shall be considered not eligible. 

– The key item to focus on - only the Federal Agency can make a determination of 
eligibility in the 106 process

DETERMINATIONS OF ELIGIBILITYI 
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A. What is an Effect in the Section 106 Process
A. What is a Direct Effect
B. What is an Indirect Effect

B. No Effect/No Historic Properties Present
C. No Adverse Effect
D. Adverse Effect
E. Resolution of Adverse Effects

SECTION 106 PROCESS – ASSESSMENT OF 
EFFECTSI 
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Aspects of Integrity
• Location
• Design
• Setting
• Materials
• Workmanship
• Feeling
• Association

EFFECTS AND THE DIFFERENCE BETWEEN 
DIRECT AND INDIRECT EFFECTS

36 CFR 800.16 Definitions
(i) Effect means alteration to the characteristics 
of a historic property qualifying it for inclusion in 
or eligibility for the National Register.

There is a general misunderstanding in the 106 
process that direct effects are physical impacts 
and indirect effects are any non-physical 
impacts.

• A direct effect is any alteration to the aspects 
of integrity that are caused by an undertaking.

• An indirect effect is any alteration to the 
aspects of integrity that are caused by a 
project but come later in time or are more 
distantly related to the undertaking.

I 
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No Historic Properties Present – an investigation was completed and no properties 
were identified within the APE that were determined eligible for inclusion in the 
National Register of Historic Places

No Effect – National Register eligible property/properties are present but the project 
will not alter any of the qualifying characteristics

Special conditions may be placed on permits to ensure a No Effect determination

NO HISTORIC PROPERTIES PRESENT/NO EFFECTI 
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Properties eligible for inclusion in the National Register are present and the project 
will result in an alteration to the qualifying characteristics, however:
– The alterations are beneficial to the property
– The alterations are so minor that they are of no concern

Special conditions may be placed on permits or a Memorandum of Agreement will be 
executed to ensure a No Adverse Effect determination

NO ADVERSE EFFECT TO HISTORIC PROPERTIESI 
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Properties eligible for inclusion in the National Register are present and the proposed project will 
result in alterations to the qualifying characteristics in a manner which will result in loss of eligibility
Adverse Effects must be resolved prior to issuing a permit/verification

Resolution of Adverse Effects
– Avoidance – can the project be redesigned to avoid all impacts? (Special Condition applied to 

permit)
– Minimization – can the project be redesigned to minimize the impacts so they are no longer 

adverse? (Special Condition applied to permit)
– Mitigation – redesign to avoid or minimize is not an option – some form mitigation will need to occur 

(a MOA must be executed and Special Condition will be placed on the permit)

ADVERSE EFFECTS TO HISTORIC PROPERTIESI 
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Memorandum of Agreements and Special conditions are required (special conditions 
alone not sufficient, per 2005 Interim Guidance)
It generally takes the Corps about 4-6 months to execute a MOA
– If everything goes well, if problems are encountered it could take significantly 

longer
Mitigation cannot occur prior to execution of the MOA
The permit cannot be issued/verified until the MOA is executed and the mitigation is 
completed (or all signatories agree construction can commence)

RESOLUTION OF ADVERSE EFFECTS -
MITIGATIONI 
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TRIBAL CONSULTATIONI 
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Section 101(d)(6)(A) – Added 1992
Properties of traditional religious and cultural importance to an Indian 
tribe or Native Hawaiian organization may be determined to be historic 
properties.

Section 101(d)(6)(B) – Added 1992
The Federal agency shall consult with any Indian tribe or Native 
Hawaiian organization that attaches religious and cultural significance to 
properties.

Compliance with Section 101(d)(6) occurs through the Section 106 
process.

TRIBAL CONSULTATION AND THE NATIONAL 
HISTORIC PRESERVATION ACT (NHPA)I 
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Consultation required when eligible properties of cultural or religious 
importance could be affected by the proposed undertaking
–Properties can be located on private lands
–There may be other properties of interest to tribes, e.g. historic building 

where a treaty may have been signed
–Tribes that should be consulted with may no longer live in the region
Treaties may define other Tribal Trust Resources
–The term "tribal trust resources" means those natural resources, either 

on or off Indian lands, retained by, or reserved by or for Indian tribes 
through treaties, statutes, judicial decisions, and executive orders, 
which are protected by a fiduciary obligation on the part of the United 
States.

CONSULTING WITH TRIBES UNDER SECTION 106I 
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1. Alabama-Coushatta Tribe of Texas
2. Alabama-Quassarte Tribal Town
3. Apache Tribe of Oklahoma
4. Caddo Nation of Oklahoma
5. Cherokee Nation
6. Cheyenne And Arapaho Tribes, 

Oklahoma
7. Choctaw Nation of Oklahoma
8. Comanche Nation of Oklahoma
9. Coushatta Tribe of Louisiana
10. Delaware Nation
11. Eastern Band of the Cherokee Indians
12. Kickapoo Traditional Tribe of Texas
13. Kiowa Indian Tribe of Oklahoma
14. Mescalero Apache Tribe

15. Northern Arapaho Tribe
16. The Seminole Nation of Oklahoma
17. Tonkawa Tribe of Oklahoma
18. Wichita and Affiliated Tribes (Wichita, 

Keechi, Waco & Tawakonie)

TRIBE’S WITH AN INTEREST IN THE GALVESTON 
DISTRICTI 



26

I recommend you reach out to Tribes early in the planning stages of a project to get their input

How do you find out which Tribes to contact?
– Reach out to the Corps’ Tribal Liaison 
– You can check the Tribe’s websites or contact their Historic Preservation Office
– HUD has a good online database (the Tribal Directory Assessment Tool (TDAT))

• https://egis/hud.gov/TDAT/

Even if you contact the Tribes, the Corps still has to engage in government-to-government consultation – but it 
goes much smoother when the Tribes know of the project and are good with it

TRIBAL CONSULTATION EARLY IN THE PLANNING 
PROCESS

https://egis/hud.gov/TDAT/
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If a project is occurring on Tribal Lands and the Tribe has a THPO, then their THPO 
replaces the SHPO in Section 106 process.

The Alabama-Coushatta Reservation is the only reservation within the Galveston 
District and they do not have a THPO.

TRIBAL HISTORIC PRESERVATION OFFICER 
(THPO)I 



28COMMONLY ASKED QUESTIONS
AND RECURRING PROBLEMSI 
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The Archeological Resources Protection Act and the Native American 
Grave Protection and Repatriation Act only apply to Federal Lands and 
Federal Property.

In the Galveston District, you will only deal with the Corps and ARPA or 
NAGPRA if your project is located on Addicks and Barker Reservoirs or 
Wallisville Lake (or a few other minor land holdings)

These laws only apply to fee owned property – it does not include 
easements

If your project is crossing another Federal Agency’s land, then they are 
responsible for their own ARPA and NAGPRA

ARPA PERMITS AND NAGPRAI 
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If you encounter human remains during 106 surveys or 
construction:
• Stop all work in the immediate vicinity
• Follow State law and contact the local Sherif's office
• Contact the Corps
• Contact the SHPO
• If human remains are removed from the site, it is the 

applicant’s responsibility to know where they are at all times

HUMAN REMAINSI 
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A direct effect is any alteration
to the characteristics that are 
caused by a project.

Aspects of Integrity
Location
Design
Setting
Materials
Workmanship
Feeling
Association

SECTION 110(F) NHPA – NATIONAL HISTORIC 
LANDMARKS

Prior to the approval of any Federal 
undertaking which may directly and 
adversely affect any National Historic 
Landmark, the head of the responsible 
Federal agency shall, to the maximum 
extent possible, undertake such 
planning and actions as may be 
necessary to minimize harm to such 
landmark, and shall afford the Advisory 
Council on Historic Preservation a 
reasonable opportunity to comment on 
the undertaking.
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33 CFR 325 1.g(4) …consider a linear crossing of the waters of the United States; 
for example, by a transmission line, pipeline, or highway. 

(i) Such projects almost always can be undertaken without Corps authorization, if 
they are designed to avoid affecting the waters of the United States... Thus the "but 
for" test is not met by the entire project right-of-way… Typically, however, some 
portion of the right-of-way, approaching the crossing, would not occur in its given 
configuration "but for" the authorized activity. This portion of the right-of-way, whose 
location is determined by the location of the crossing, meets all three tests and 
hence is part of the permit area. 

(ii) Accordingly, in the case of the linear crossing, the permit area shall extend in 
either direction from the crossing to that point at which alternative alignments leading 
to reasonable alternative locations for the crossing can be considered and 
evaluated…

LINEAR PROJECTS AND THE “BUT FOR” CLAUSEI 
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In the Galveston District, we use the following guidelines for Section 106 
Investigations on Linear Projects (these are guidelines not hard rules):
• All jurisdictional wetlands need to be reviewed
• The review should include the entire wetland plus a 50 meter buffer
• If there is a recorded historic property or archeological site within 25 meters of the 

buffer, the buffer needs to be extended to include the property/site
• If there are a series of wetlands with 100 meters or less between the buffered 

zones, then the entire area should be included in the 106 APE
• If the 50-meter buffer enters an area that doesn’t need investigation, then it can be 

excluded
• HDDs under section 404 waters are not subject to Section 106 review, provided 

the entry and exit locations and the workspaces are in uplands

LINEAR PROJECTS AND THE “BUT FOR” CLAUSEI 



34EXAMPLE – LINEAR PROJECTS AND THE “BUT 
FOR” CLAUSE

Site A
is 20 meters 
from the buffer
so the APE is expanded
to capture the site

Site B is 100 meters
from the buffer so the 
APE is not expanded



35EXAMPLE – LINEAR PROJECTS AND THE “BUT 
FOR” CLAUSE

Less than 100 meters
between the buffers

Entire area part of the APE/Permit area

More than 100 meters
between the buffers

This area is not included in the
APE/Permit area
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While the “but for” clause doesn’t allow the Corps to capture an entire linear project, the Corps still 
recognizes activities occur within uplands.

2.b. In addition to the requirements of the NHPA, all historic properties are subject to consideration 
under the National Environmental Policy Act, (33 CFR Part 325, Appendix B), and the Corps' public 
interest review requirements contained in 33 CFR 320.4. Therefore, historic properties will be 
included as a factor in the district engineer's decision on a permit application. 

5.f. …The Corps is not responsible for identifying or assessing potentially eligible historic properties 
outside the permit area, but will consider the effects of undertakings on any known historic 
properties that may occur outside the permit area. 

If you have a linear project, the archeological technical report should include a discussion of all 
recorded properties – even those in uplands outside the permit area. The Corps cannot require the 
sites in uplands be investigated, but we will make assumptions based on the best information 
available as to whether or not the properties are eligible for the National Register and the assessment 
of effect.

LINEAR PROJECTS AND ARCHEOLOGICAL SITES 
IN UPLANDSI 
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What happens when a site extends 
outside the project area?
• The Corps cannot require 

investigations outside the permit area
• You may find it is in the best interest of 

your project to document the entire site
• If you can’t, then greater than normal 

investigation needs to occur on the 
portion of the site within the permit area

• The effort should include excavating 
one or more 1x1 meter test units

SITES PARTIALLY WITHIN A PERMIT AREA

= Historical/Cultural Resource
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Only projects with No Potential to Cause Effects to Historic Properties qualify for Non 
Reporting Nationwide Permits

1) Areas that have been extensively modified by previous work. In such areas, historic 
properties that may have at one time existed within the permit area may be presumed to 
have been lost unless specific information indicates the presence of such a property 
(e.g., a shipwreck). 

2) Areas which have been created in modern times. Some recently created areas, such as 
dredged material disposal islands, have had no human habitation. In such cases, it may 
be presumed that there is no potential for the existence of historic properties unless 
specific information indicates the presence of such a property. 

3) Certain types of work or structures that are of such limited nature and scope that there is 
little likelihood of impinging upon a historic property even if such properties were to be 
present within the affected area.  

NON REPORTING NATIONWIDE PERMITS
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Appendix C has the “But For” Clause

(i)…activity would not occur but for the 
authorization of the work or structures within 
WOUS.

(ii)…activity must be integrally related to the 
work or structures to be authorized within 
WOUS. OR...the work or structures 
authorized must be essential to the 
completeness of the overall project and 
program.

(iii) Such activity must be directly associated 
(first order impact) with the work or 
structures to be authorized.

SECTION 110(K) – ANTICIPATORY DEMOLITION

Each Federal agency shall ensure that the 
agency will not grant a loan, loan 
guarantee, permit, license, or other 
assistance to an applicant who, with intent 
to avoid the requirements of section 106, 
has intentionally significantly adversely 
affected a historic property to which the 
grant would relate, or having legal power 
to prevent it, allowed such significant 
adverse effect to occur, unless the agency, 
after consultation with the Council, 
determines that circumstances justify 
granting such assistance despite the 
adverse effect created or permitted by the 
applicant.
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Action Performed 
by

Timeframe*

The Corps conducts as investigation of the 
alleged Section 110(k) violation

Corps 30 days

The Corps prepares a factual report of findings 
based on the results of the investigation

Corps 30 days

The State Historic Preservation Officer (SHPO) 
and the applicant review and provide comments 
on the report of findings

SHPO and 
Applicant

30 days

The Corps incorporates any comments from the 
SHPO and the applicant into the report of findings 
and submits to the Advisory Council on Historic 
Preservation (ACHP)

Corps 30 days

The ACHP reviews the report of findings and 
provides an opinion to the Corps

ACHP 45 days

The Corps uses the factual information, the report 
of findings, and the ACHP’s opinion to make a 
decision on how to proceed

Corps 30 days

SECTION 110(K) – ANTICIPATORY DEMOLITION

= Historical/Cultural Resource
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Situations Not Likely to be Approved
• When traditional survey methods 

seem unreasonable due to cost 
(money or time)

• In lieu of survey (e.g. the land 
owner won’t allow on their 
property)

ARCHEOLOGICAL MONITORING

Approvable Situations
• When work is occurring 

close to a known Historic 
Property

• When traditional survey 
methods are unreasonable 
due to cost (money and
time)

• When environmental 
impacts for an investigation 
are prohibitive
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• Desktop reviews are a great tool during the planning stage of a 
project

• Remember – this is only the Archeological Consultant’s opinion
• The Archeological Consultant should visit the project area
• The Corps and/or the SHPO may disagree with the opinion
• Make sure any desktop review is coordinated with the SHPO
• Make sure you have read the desktop review and know what it states
• Include desktop reviews with your permit application

– It will be reviewed and any information in it will be taken into consideration

DESKTOP REVIEWSI 
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The most common response is No
But there are exceptions
–When Archeological Monitoring is approved
–When a Programmatic Agreement is executed

CAN 106 BE COMPLETED AFTER THE PERMIT IS 
ISSUED?I 
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Reminder - This presentation will be placed on our website

QUESTIONS? COMMENTS?



Texas General 
Land Office
Coastal Field Operations

Texas General Land Office • George P. Bush, Commissioner



Coastal Field Operations
Upper Coast Field Office

11811 North D St. 
La Porte, Texas 77571-9135 

Phone: 281-470-1191 
Fax: 281-470-8071

Areas of Responsibility:
North and east of Colorado River (Matagorda 

County) to the Texas/Louisiana border

Lower Coast Field Office
602 N. Staples Street, Suite 240

Corpus Christi, Texas 78401
Phone: 361-886-1600

Fax: 361-888-9305

Areas of Responsibility:
South and west of (and including) Colorado River 
(Matagorda County) to the Texas/Mexico border



Coastal Field Operations
• We are part of Coastal Resources Division, under Coastal Protection
• 22 Full-time employees, 2 interns
• Key functions: 

• Coastal surface leasing
• Permit Service Center
• Storm response
• Assist with other Coastal initiatives 
• Support other divisions in the agency



Coastal Field Operations 
• Coastal Surface Leasing

• Provide technical field assessments and contracts for projects on state-
owned submerged land

• Submerged lands in bays, and tidewater limits of coastal lakes, bayous, inlets, 
streams, estuaries, rivers, and creeks

• Authorization required from Texas General Land Office and School Land 
Board

• Texas Natural Resources Code, Chapters 33 and 51
• Texas Administrative Code

• Jurisdiction extends to 10.3 miles into Gulf of Mexico
• More than 9000 active Coastal Easements, Leases, and Registrations



Coastal Field Operations
• Examples of Leases/Easements/Registrations issued by the GLO: 

• CE (Coastal Easement)
• SP (Structure Registration Permit)
• LC (Commercial Coastal Easement)
• PC (Cabin Permit)
• SL (Surface Lease)
• CL (Coastal Lease)
• SD (Special Document)
• ME (Miscellaneous Easement)



Permit Service Center (PSC)
Galveston

Texas A&M Galveston Campus
Sea Aggie Center, Room 912

Galveston, TX 77553
(409) 741-4057

Corpus Christi
602 N. Staples Street, Suite 240

Corpus Christi, TX 78401
(361) 886-1630

permitting.assistance@glo.texas.gov

Boundary is the 
Colorado River

PERMIT SERVICE 
CENTER (CORPUS CHRISTI)* 



Permit Service Center (PSC)
• The PSC, established under the Texas Coastal Management Program 

(CMP) by the Coastal Coordination Act, provides individuals and small 
businesses in the coastal zone permitting assistance at no charge. 

• Overall goal: to streamline the permitting process for the applicant
• Benefits include:

• Clarification of what permits are needed for a project
• Serve as a central receiving point to streamline the process
• Provide technical guidance to applicants 
• Utilize the Joint Permit Application (US Army Corps of Engineers/General 

Land Office)



Permit Service Center (PSC)
• Administration of the USACE Pier Regional General Permit (GP) 

(SWG-2002-02904)
• Cooperative agreement signed in 2009 by GLO and USACE.

• GLO has administered 700+ Pier General Permits since signing the 
agreement

• The GLO administers the USACE GP for qualifying structures, 
greatly streamlining the permitting process

• This is also used to encourage applicants to reduce the size of 
their proposed structures to streamline the authorization 
process



Federal Consistency
• Federal Consistency Review is the process by which the Coastal 

Coordination Advisory Committee (CCAC) ensures that projects 
occurring within the coastal zone comply with CMP goals and policies.

• The process for conducting consistency reviews addresses four 
questions:

• Is the proposed project within the CMP boundary?
• Will the proposed project adversely affect CNRAs?
• Is the proposed project subject to review?
• Is the proposed project consistent with the goals and policies of the CMP?



Federal Consistency 
• There are several types of permit applications that are reviewed by 

the Council:
• Federal Actions (Corps Permits)
• Federal Activities (Corps dredging projects)
• Letters of Permission/Interagency Coordination Notices
• Outer Continental Shelf Plans/Right-of-Way pipelines
• Federal Financial Assistance (local government funding from HUD)
• Activities and Development Projects (Interagency Coordination Teams) –

Widening and Deepening projects

• Projects meeting the criteria for Nationwide permits are not reviewed 
because the Nationwide permit was deemed consistent. 



Hurricane Planning & Response
• Impact Assessment

• Soon as safe and timely, field teams deploy
• Locate and document hazardous debris on state land
• Document damage to structures on state land

• Debris Removal
• GLO legal responsibility: removal of debris that poses an immediate 

threat to human health and safety on state land
• State-owned submerged lands
• Public beaches

• Work closely with FEMA and USACE



Hurricane Harvey
• 997 structures (piers) damaged over 50%

• Majority in lower coast (Aransas, Calhoun, and Matagorda counties)
• 40,400 cubic yards of debris removed from the public beach and state land 
• 165 vessels removed by GLO’s Oil Spill program



Other Coastal Initiatives 
• Texas Coastal Resiliency Master Plan
• Coastal Texas Protection Restoration Feasibility Study
• NOAA Grants

• CMP, Living Shorelines, Rapid Assessment Method (RAM),
Coastal Taxonomy Project

• Track / document unauthorized and derelict structures
• Identify / seek funding for removal

" ""'""' ec,_a •• , .. 



Inactive Pipelines (Texas Bays)
• “Abandonment in place” will not be authorized
• Upon expiration of the easement, an final 5-year term may be 

requested
• Removal is required before the end of that term

• Documentation / removal report required
• Exceptions may be considered on limited, 

case by case basis
• If granted, an easement is required as long as 

line is present
• Maintenance (compliance, reburial, etc.) is responsibility 

of  easement holder
• Possible future removal required

• Policy can be found here: 
http://www.glo.texas.gov/land/land-management/forms/files/texas-bay-inactive-pipeline-policy.pdf



Contacts
Upper Coast / La Porte
Coastal Field Operations
11811 North D St.
La Porte, Texas 77571-9135
Phone: 281-470-1191
Fax: 281-470-8071

Galveston
Permit Service Center
Texas A&M University Galveston
1001 Texas Clipper Road
Building 3026, Room 912
Galveston, Texas 77554
Phone: 409-741-4057
Fax: 409-741-4010
Toll Free: 866-894-7664

Lower Coast / Corpus Christi
Coastal Field Operations/Permit Service Center
602 N. Staples Street, Suite 240
Corpus Christi, Texas 78401
Coastal Field Operations Phone: 361-886-1600
Permit Service Center Phone: 361-886-1630
Fax: 361-888-9305

permitting.assitance@glo.texas.gov
federal.consistency@glo.texas.gov





Inland Fisheries Division

Sand & Gravel 
Permitting Program



TPWD Sand & Gravel Permit Program

- TPWD Authority
- TPWD Jurisdiction
- Permits



 CHAPTER 86, PARKS & WILDLIFE CODE
§86.001 “The commission shall manage, control, and 

protect marl and sand of commercial value and all 
gravel, shell and mudshell located within the 
tidewater limits of the state, and on islands within 
those limits, and within freshwater areas of the state 
not embraced by a survey of private land, and on 
islands within those areas.”  

TPWD Authority



 CHAPTER 86, PARKS & WILDLIFE CODE
§86.002 (a) No person may disturb or take marl, sand, 

gravel, shell or mudshell under the management and 
protection of the commission...for any purpose other 
than that necessary or incidental to navigation or 
dredging under state or federal authority without 
first having acquired from the commission a permit
authorizing the activity.”

TPWD Authority



TPWD Jurisdiction

 PUBLIC FRESHWATER AREAS
 Navigable Streams - state definition: streams averaging 

30 feet wide or more between the banks from the mouth up
 State-owned - publicly owned, publicly accessible
 “Small Bill” Streams - privately owned, publicly accessible

 Spanish & Mexican Land Grants - perennial streams 
where the sovereign never relinquished title to the bed

 TIDEWATER LIMITS of the STATE
 Coastal Waters - up to mean high tide
 Gulf Waters - offshore to 3 marine leagues (10.35 miles)

 ISLANDS WITHIN THESE AREAS (generally)



TPWD Jurisdiction

- Navigable Streams
- State-owned streams
- “Small Bill” streams

- Gradient Boundary
- Jurisdictional Activities



Gradient Boundary

 The Line Between the Navigable Streambed and the 
Adjoining Private Property

 An Elevation

 Legal Definitions: "a gradient of the flowing water in the 
stream, and is located midway between the lower level of 
the flowing water that just reaches the cut bank and the 
higher level of it that just does not overtop the cut bank”;  
“that portion of its soil which is alternately covered and left 
bare as there may be an increase or diminution in the 
supply of water, and which is adequate to contain it at its 
average and mean stage during an entire year, without 
reference to the extra freshets of the winter or spring or the 
extreme drouths of the summer or autumn.” 

 A true Gradient Boundary Survey must be performed by a 
qualified surveyor (LSLS)
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Sabine River

 Guadalupe River at Kerrville



San Saba River

 Guadalupe River at Kerrville



Dry Frio River



Alamito Creek

 Guadalupe River at Kerrville

~~ . ~ ~~ £~- · ' ;. -, .. • "11',l'..t ... ~J ... j "'/ - u . • • -"',', .,_.. . ~ .... .. -. -
• <>-• 
~~ ... ~-~ 
~'Ji: ~""-•.}f. • .,~ 

-~ ~-.f'-"'!"111_.,..~ 

-~ 
• 

I 1P11 5 a-

• .. 



Coastal Waters

 Guadalupe River at Kerrville



EXEMPTIONS
BY STATUTE

 “…necessary or incidental to navigation…”
 “…dredging under state or federal authority…”
 Projects to restore, maintain, or expand storm 

conveyance capacity of the San Jacinto River & 
its tributaries by SJRA & HCFCD

 Brown Cedar Cut – nonprofit exemption
 Cedar Bayou – nonprofit exemption
 < 125 c.y. of unconsolidated deposits from on-

channel impoundments built before 1956



EXEMPTIONS
BY RULE

 Projects to restore or maintain storage capacity 
of existing public water supplies

 Maintenance projects or construction of new 
utility lines carried out by public utilities for non-
commercial purposes

 Public road projects of the Texas Department of 
Transportation



OTHER  EXCEPTIONS

 Coastal leases and easements of the GLO 
 Streams relinquished by the legislature

 Rivers & Streams within Beaumont, Dallas, El Paso, Ft. 
Worth, Galveston, Houston, San Antonio, Wichita Falls

 Brazos River & Bosque River within Waco below Waco 
Dam (city limits as of January 1, 1965)



TPWD Jurisdiction

- Navigable Streams
- State-owned streams
- “Small Bill” streams

- Gradient Boundary
- Jurisdictional Activities



 Chapter 86, Parks & Wildlife Code
 §86.002 (a) No person may disturb or take marl, 

sand, gravel, shell or mudshell…without first 
having acquired from the commission a permit 
authorizing the activity

 There is no established minimum 
threshold

TPWD Authority
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TPWD Sand & Gravel Permit Program

- TPWD Authority
- TPWD Jurisdiction
- Permits



Sand and Gravel Permit 

 §86.004 The commission may grant a permit…if the 
commission finds ...the [activity] will not:

 (1) damage or injuriously affect any island, reef, bar, 
channel, river, creek, or bayou used for navigation, or any 
oysters, oyster beds, fish, or wildlife in or near the water 
used in the operation;

 (2) change or injuriously affect any current…;
 (3) significantly and injuriously change the hydrology…;
 (4) significantly increase downstream nonpoint source 

pollution…; and
 (5) significantly accelerate erosion upstream or 

downstream... 



Sand and Gravel Permit 

 §69.108(a) The director may consider the following 
criteria…

 (5) whether the granting of the permit will have a material 
adverse effect on recreational activity...;

 (6) whether the granting of the permit will have a material 
adverse effect on commercial fishing or the general 
seafood industry...;

 (7) the effect, if any, on navigation in the general area 
affected by the permit; and

 (b)(1) whether operation under the proposed permit will 
damage or injuriously affect oysters, oyster beds, or fish-
inhabiting waters thereof or adjacent thereto... 



Permitting Issues

 Fish & Wildlife & Their Habitats – aquatic & riparian
 Geomorphic Structure/Stability – riffle/pool structure, 

beds, banks, bottoms, bars, islands, reefs, etc.
 Erosion potential – beds, banks & bottoms; upstream & 

downstream
 Water Quality – turbidity, sedimentation, contaminants
 Sediment budget – volume, aggrading or degrading
 Hydraulics & Hydrology
 Recreation
 Navigation – state definition includes paddling & walking
 Commercial Fishing & Seafood Industry



Possible Outcomes

 Permit
 Deny
 Issue with conditions: restrictions,

mitigation, restoration, operational limits



Sand & Gravel Program:
www.tpwd.state.tx.us/faq/landwater/sand_gravel/

Texas River Guide: 
www.tpwd.state.tx.us/landwater/water/habitats/rivers/

http://www.tpwd.state.tx.us/faq/landwater/sand_gravel/
http://www.tpwd.state.tx.us/landwater/water/habitats/rivers/




Aquatic Resource Relocation Plans 
Aquatic Introduction Permits
Coastal Fisheries Division



Texas Statute
Texas Parks and Wildlife Code

Title 2. Texas Parks and Wildlife Department
Chapter 12. Powers & Duties Concerning Wildlife

Sec. 12.001. General Duties
The Department 
shall administer
the laws relating
to game, fish, 
shellfish, and 
marine life, as 
defined in TPWD 
code.

Texas Fatmucket 
and Paper Pondshell Eastern oyster



Texas Parks and Wildlife Code
Sec. 12.0011. Resource Protection
The Department is the state agency with 
primary responsibility for protecting the 

state's fish and wildlife resources
Authorizes the Department to 
investigate fish kills and any type 
of pollution that may cause loss 
of fish or wildlife resources, 
estimate the monetary value of 
lost resources, and seek 
restitution or restoration from the 
party responsible for the fish kill 
or pollution through suit in county 
or district court. 



Restitution for each individual of a 
threatened species is at least $500, 
and for each individual of an 
endangered species is at least $1,000.  
(15 threatened freshwater mussel 
species in Texas).

In addition, the Texas Parks and 
Wildlife Code makes it a criminal 
offense to kill any fish or wildlife 
resources classified as threatened or 
endangered. 



Directs TPWD to regulate the introduction 
and stocking of fish, shellfish and aquatic 

plants into state waters. 

Texas Parks and Wildlife Code
Sec. 12.0015. Regulation of Fish, 

Shellfish and Aquatic Plants



Texas Parks and Wildlife Code
Title 5. Wildlife and Plant Conservation
Chapter 66.  Fish and Aquatic Plants

Sec. 66.015. Introduction of Fish, Shellfish,
and Aquatic Plants

No person may place any 
species of fish, shellfish, 
or aquatic plant into the 
public water of the state 
without an Aquatic 
Introduction Permit (AIP) 
issued by the Department.
Non-native species are 
prohibited. Wetland restoration



Texas Administrative Code
Title 31. Natural Resources & Conservation

Part 2.  Texas Parks and Wildlife Department
Chapter 57. Fisheries

Subchapter C. Introduction of Fish, Shellfish
and Aquatic Plants

RULES §57.251 – §57.259 
• Definitions 
• General Provisions 
• Permit Applications 
• Denials 
• Renewals 
• Amendments 
• Reporting and Record 

Keeping 
• Prohibited Acts 
• Violations and Penalties Wetland Mitigation

• • 

l 1 •• ,l. 

• • 



Aquatic Introduction Permit (TAC §57)
 Allows TPWD to direct and track aquatic                    

organism introductions into state waters.
 Used for relocation of aquatic organisms during 

construction, mitigation, restoration, 
enhancement, and creation of habitat during 
regulated activities in state waters. Not 
considered avoidance.

 Aquatic Relocation Resource Plan (ARRP) is 
recommended prior to issuance of AIP.

 Deters introduction of non-native species.



Where does ARRP and AIP apply
in regulatory process ?

• Dewatering, maintenance, and construction 
related activities in rivers, creeks, streams, lakes, 
sloughs, reservoirs, bays, estuaries, stilling 
basins, and other flood control structures that 
may negatively impact fish, shellfish, and other 
aquatic resources. 

 Mitigation for impacts to aquatic resources 
(wetlands, seagrass, oysters or other shellfish).

• Restoration and enhancement of aquatic 
resources (wetlands, seagrass, oysters or other 
shellfish).
S i tifi  h j t  i  t t  t



Dewatering Activities

Pipeline Repairs Bridge Construction

Dam Maintenance



Go to TPWD Permit Web Site for AIP and ARRP
https://tpwd.texas.gov/business/permits/

Links for AIP - Form PWD 1019 – T3200 (07/19)
https://tpwd.texas.gov/publications/pwdforms/media/pw
d_1019_t3200_app_permit_stock_public_waters.pdf

Links for ARRP Guidelines
https://tpwd.texas.gov/publications/pwdpubs/media/pw
d_lf_t3200_1958_arrp_guidelines_packet.pdf

Texas Two Step Process



Aquatic Resource Relocation Plan
1. Introduction (include regulatory authorizations)
2. Project description (include why project is 
needed)
3. Locations (include harvest and relocation sites)
4. Expected start and end date of regulated 
activities
5. Any federal/state threatened/endangered 
species
6. Fish/Freshwater Mussels/Oysters/Aquatic 
Plants
7. Invasive species control methods

  



Aquatic Resource Relocation Plan
8. Relocation Methods
8.1 Mechanical or Manual 
methods used to relocate 
aquatic organisms 
(bucket-
loader/shovel/net/trap/etc.)
.
8.2. Containers used.
8.3.Transportation 
methods used to 
relocation site.
8.4 Best Management 

         



ARRP
Appendix 

Should include 
record keeping 
methods for # 
live and dead 
fish, shellfish, 
and/or plants 

collected during 
relocation 
activities

Appendix-Ell 
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Aquatic Introduction Permit

 Apply at least 30 days prior to projected start date.
 Include map(s) and aerial view(s) of regulatory activity 

location/harvest/borrow site, and the relocation site.
 Include USACE permit number, GLO surface lease(s) and 

any relevant TPWD sand and gravel permit number.
 Include approved ARRP describing methods used to 

capture and relocate fish/oysters/freshwater mussels or 
harvest methods for relocating aquatic plants/seagrass.

 Provide anticipated start date and completion date.
NOTE: AIP may be valid for up to one year from the date of 
issuance  or until the permitted introduction has been 
completed, whichever comes first.



Aquatic Introduction Permit Application

Smooth cordgrass  Spartina alterniflora      ~ 2,000 plants          0.15 acre

Eastern Oyster      Crassotrea virginica     ~ 10,000 individuals  0.10 acre

Name of Water Body at coordinates : Latitude  Longitude/ See attached ARRP

Do not print SS on form 
call IF w/ number

USACE Permit # SWG-XXX-XXXXX
GLO Leases CEXXXXX (relocation site) and SLXXXXX (harvest site)

Borrow Site/Name of Water Body at coordinates
Latitude  Longitude/ See attached ARRP
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Project Location Map
should include 
Name of Applicant
Water Body, County
Latitude, Longitude

PLANTING SITE

HARVEST SITE

Project Plans 
should include
Name of Applicant
Water Body, County
Latitude, Longitude
USACE Permit # 
with 2,000 S. alterniflora  
planted on 3 ft. centers 
in 25’x250’ area 
protected by breakwater.



TPWD Transplant Guidelines
Smooth Cordgrass and Seagrass

 Transplant timing should be coordinated with 
TPWD.

 Confirm elevation of transplant site.  May need 
to allow sediment to stabilize before surveying.

 Stake harvest and transplant sites.
 Notify field office at least 1 week prior to 

harvest.
 Limit harvest to one 15 cm plug / 1 m2 area.
 Place transplant plugs (3-5 stems) on 3-ft 

centers.
Notify field office within 2 weeks of transplant 



TPWD Recommends Monitoring
for Success Criteria after Planting

• 60 days post-planting survey recommended.
• As-built survey of acreage and elevation.
• Report percent cover or density of plants 

survived.
• Monitor 6 months post-planting and then 

annually for a minimum of 2 - 3 years.  
• Photographs (taken from same place each 

time).
 2 years post-planting monitoring 

recommended with success criteria of 70% 
  



Photo Point

Transect Line

• Make visual observations
and take photographs
along established
transects.

• Stake transect lines, take
photographs at each
transect location’s start
and end points. 

• Record latitude and
longitude of photographs
from same location every
monitoring period.

• Visually estimate percent
canopy coverage or plant
density at each location.

Monitoring Survey Recommendations



Texas Two-Step Recommended Oyster 
Survey Methods for Assessing Impacts
1. Side scan survey project area and any work 

areas with sub-bottom profiler to identify hard 
bottom habitat (project dependent)

2. Identify and map all hard-bottom returns. 
(TPWD Scientific Collection Permit required).

– Diver Quadrats (bring samples to surface).
– Dredge (tow less than one minute).
– Poling (only used in shallow water areas). 
– Patent Tongs (new method).



Diver Quadrat Methodology
 Four ¼ meter 

quadrats per acre of 
reef collected by 
diver

 Record water quality 
parameters

 Place quadrat on 
reef

 Use tools to collect 
all oysters in quadrat

 Bring to surface for 
recording all live and 

 



TPWD Dredge Specifications
30-seconds dredge tows should be able to 
contain all the shell collected without falling out 
of basket.

Frame: constructed with 13 mm diameter cold 
rolled steel rod 495 mm wide × 241 mm high ×
1,000 mm long. 
Teeth: 127 mm long, 9 teeth spaced on 51-mm 
centers. 
Bag: 356 mm deep with 4 bottom rows and 1 top 
row of 51 mm diameter metal rings, 6.3 mm thick 
joined by 45 mm I.D. No. 84 and 31.8 mm I.D. No. 
62 “S” hooks. The top row and bottom rows are 
joined by 4 full meshes of 76-mm mesh braided 
nylon solid core webbing of 8-mm rope. 



Patent Tongs
Comparable to Diver Quadrats



Tools Needed:
- Calipers
- Oyster Knife
- Axe
- Camera

Measure all live oysters in each sample and enumerate 
spat, juveniles, and market size oysters.
- Record numbers in each size class. 
- Count and record all live/dead oysters (valves hinged). 
- Photograph each sample collection.



AIP Oyster Relocation Considerations
 Relocate oysters close to existing habitat with 

similar depth, salinity, dissolved oxygen, 
temperature conditions.

 Relocate oysters to same commercial harvest 
area classification: Closed or Open harvest 
areas.

 Relocate on suitable base (stable sediments) 
and/or clean approved shell, limestone rock, or 
concrete rock. (prefer 18-inch elevation off 
bottom)

 Relocation site should be oriented into current 
to achieve optimum circulation for oyster 
survival.



Thank you





Joe McMahan
Division Chief
Regulatory Division
Date: 30 JAN 2020

m 
US Army Corps 
of Engineers ® 
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History and Program Overview

Trends 

Navigable Waters Protection Rule

Goals and Priorities

AGENDAI 
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HISTORY AND PROGRAM OVERVIEW

• First engineer district in Texas (1880)
• 50,000 square mile district boundary, ~100 miles inland
• ~1000 miles of channels
• 367 miles of Gulf coastline
• 16 Congressional district
• 48 Texas counties, 4 Louisiana parishes
• 18 Coastal counties
• 28 ports
• Approximately 400 district employees
• Regulatory Division staff of ~45
• Annual Regulatory budget=$7M
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• Increase in number of large scale energy projects along the entire coast
• Complex projects are now “the norm”
• Coordination of other Corps business lines and Regulatory Division
• Multiple district projects
• Increased frequency of changing regulations and guidance
• Limitations on capacity for placement of dredged material
• Increased interest in use of Section 103 of MPRSA for use of ODMDS

TRENDSI 
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February 28, 2017, the President signed the “Executive Order on 
Restoring the Rule of Law, Federalism, and Economic Growth by 
Reviewing the ‘Waters of the United States’ Rule.” EO 13778

• Calls on EPA and the Army Corps to review the final 2015 Rule 
and “publish for notice and comment a proposed rule 
rescinding or revising the rule….”

• Directs that EPA and the Army “shall consider interpreting the 
term ‘navigable waters’” in a manner “consistent with Justice 
Scalia’s opinion” in Rapanos.

NAVIGABLE WATERS PROTECTION RULEI 
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Step 1 Proposed Rule
• Rescinds the 2015 Rule and recodifies the prior regulations.

(i.e. 1986 regulations and the 2003/2008 guidance documents)
•
Step 2 Proposed Rule
• Revises the definition of “waters of the United States” consistent with EO 13778.
• Respond to Executive Order 13778, which calls for rescinding or revising the 2015 

definition of WOTUS.
• Increase predictability, consistency, and regulatory certainty through a clearer 

definition of WOTUS.
• Restore and maintain water quality while respecting primary state and tribal 

authority over their land and water resources.
• Operate within legal limits established by Congress, clarified by the Supreme Court.

NAVIGABLE WATERS PROTECTION RULEI 
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23 January 2020, the Environmental Protection Agency and Department of the 
Army finalized the Navigable Waters Protection Rule that defines “waters of the 
United States” (WOTUS) and clarifies the limits of federal control under the Clean 
Water Act.

The rule is anticipated to be published in the Federal Register in late February 
2020 and will become effective 60-days following publication.  Opposition to the 
new rule and litigation are expected.

The Navigable Waters Protection Rule outlines four clear categories of waters that 
are considered “waters of the United States.” These four categories protect the 
nation’s navigable waters and the core perennial and intermittent tributary systems 
that flow into those waters.

NAVIGABLE WATERS PROTECTION RULEI 
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Executing the Mission
Improve consistency/timely decisions
Embracing change
Integrity of the program

Relationships
Public/Tribes/interagency/congressional
Establish/continue to build

Communication 
Involves listening and taking action
Transparency

Division Program Risk
Managing expectations
Health of regulatory workforce

GOALS AND PRIORITIES
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