DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
P.O. BOX 229
GALVESTON, TEXAS 77583-1229

REPLY TO
ATTENTION OF.

CESWG~PE-R 21 September 2001

COMMANDER'S POLICY MEMORANDUM

SUBJECT: Galveston District Pipeline Abandonment Policy

1. PURPOSE. To outline the policies and procedures of the Galveston
District regarding the removal of abandoned pipelines. Refer to 33 C.F.R.
Parts 320-330 for the complete text of the regulations for the regulatory
program of the Corps of Engineers.

2. APPLICABILITY. To all organizational elements of Galveston District,
including the area and project offices and contractor personnel doing work
* for the Corps of Engineers.

3. REFERENCES.

a. 33 C.F.R. Parts 320-330 Regulatory Program of the Corps of
Engingers; Final Rule.

b. Section 1¢ of the Rivers and Harbors Act of 1899.

¢, Pederal ﬁegister Volume 40, Number 144, 1974.

d. Federal Register Volume 42, Number 138, 1977.

e. Galveston District Standard Operating Procedures, dateq % Aug 95.

f. Policy Guidance Letter, Assignment of responsibility for ralocation
of permitted structures within navigable waters, dated 16 May 86.

g. Guidance Letter No. 8, Responsibility for Utility Relocations on
Harbor Projects, dated 19 May 88.

h. Policy Guidance Letter No. 44, Relocations and Removals at
Navigation (Harbor) Projects, dated 20 Oct 9S.

i. Memorandum, Needed Changes to Standard Permit Conditions for
Section 10 Permits, dated 17 Maxr 94.

j. Standard Permit Condition.
k. Special Permit Condition.

1. Memorandum, Required Special Condition of Department of the Army
Permits. Involving Corps of Engineers Authority Under Section 10 of the Rivers
and Harbors Act of 1899, received 22 May Q0.
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4. BACKGROUND INFORMATION.
a. Background on Rivers and Harbors Act of 1899

Standard Section 10 Law {(FR Vol. 40, No. 144, 1974}: Section 10
prohibits the unauthorized obstruction or alteration of any navigable water
of the United States. The construction of any structure in or over any
navigable water of the United States, the excavation from or depositing of
material in such waters, or the accomplishment of any other work affecting
the course, location, condition or capacity of such waterg are unlawful
unless the work has been recommended by the Chief of Engineers and authorized

by the Secretary of the Army.

Preamble of Section 10 (FR, Vol. 42, No. 138, 1977): Section 10
identifies other .types of structures or work in or affecting navigable waters
of the Unites states that are prohibited unless permitted by the Corps of
Engineers. Section 10 requires permits from the Corps for structures in
navigable waters such as piers, breakwaters, bulkheads, revetments, power
transmission lines, and aids to navigation. It also requires aunthorization
for various types of work performed in navigable waters, including dredging
and stream channelization, excavation and filling. In addition, any work
that is performed outside the limits of a navigable water, which affects its

navigable capacity, may requlre a Section 10 permlt

. Other Guidance/Memos

District SOP (2 August 1995) - Update Permit Files - Pipeline Crossing.
{(Attachment I) )

Multiple Letters - Provides guidance on local sponsors resﬁdnsibility
to remove utility lines from Federal projects. (Attachments IXI, III, and IV)

Memorandum (17 March 1994) - Indicates the need for more specific
wording in permit conditions detailing permittee's responsibility regarding
removal or alteration of permitted structures or work, if said structures oxr
work are determined to be an obstruction to navigation. (Attachment V)

¢. IP Pipeline General Conditions (various examples of past
conditions)

1937, 1947, 1951 - (f} That if future operations by the United States
require an alteration in the position of the structure or.work herein
authorized, or if, ' in the opinion of the Secretary of War, it shall cause
unreascnable obstruction to the free navigation of said water, the owner will’
be required, upon notice from the Secretary of the War, to remove or alter
the structural work or obstructions caused thereby without expense to the
United States, so as to render navigation reasonably. free, easy and
unobstructed; and if, upon the expiration or revocation of this permit, the
structure, fill, excavation, or other modification of the watercourse hereby

“authorized. shall not be completed;: Ehe owners shall without expense to the
...nited States,
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structure or fill and restore to its former conditior the navigable capacity
of the watercourse. No claim shall be made against the United States on
account of any such removal or alteration. (Attachment V1)

1958 -~ Same as 1947 but Secretary of War is replaced with Secretary of
the Army.

1974 - (u) That the permittee, upon receipt of a notice of revocation
of this permit or upon its expiration before completion of the authorized
structure or work, shall, without expense to the United States, at the
direction of the Secretary of the Army and in such time and manner as the
" Secretary or his authorized representative may direct restoration of the
waterway to its former condition. If the permittee fails to comply with the
direction of the Secretary of the Army or his authorized representative, the
Secretary or his designee may restore the waterway to its former condition,
by contract or otherwise, and recover the cost thereof from the permittee.

1986 Special Condition - (1} That when structures or other work
authorized by this permit are determined by the District Engineer to have
become obstructive to navigation or when the structures or other work have
ceased to be used for the purpose for which they are constructed, the
pernmittee shall remove such structures or other work, the area cleared of all
- ébstructions and written verification thereof given to the District Engineer-.

(Attachment VII) :

2000 special Condition - The permittee understands and agrees that, if
future operation by the United States regquire the removal, relocation, or
other alteration, of the structure or work herein authorized, or if, Iin the
opinion of the Secretary of the Army or his authorized representative, said
structure or work shall cause unreasonable obstruction to the free navigation
of the navigable waters, the permittee will be required, upon due notice from °
the Corps of Engineers, to remove, relocate, or alter the structural work or
obstructions caused thereby, without expense to the United States. Ne claim
shall be made against the United States on account of any such removal or

alteration. (Attachment VIII)

5. CONCLUSION. Based on the above referenced regulations and past permit
conditioning, it is apparent that the Corps' jurisdiction over mnavigable
waters includes requiring the removal of abandoned pipelines that may affect
the navigable capacity of said waters. Permitted work and/or structures are
"authorized based on a specific purpose and need. Once a prermitted structure
is considered "abandoned", it no longer serves its permitted purpose or need
and, therefore, should be removed. Historically, special conditioning on
Section 10 pipeline permits were the recognized method of addressing the
issues of abandonment within navigable waters. Although the current standard
conditions do impose the removal requirement, they are not explicitly
CECW-OR has addressed this conclusively -in a memorandum
{Attachment VIII) received electronically on 22 May 2000. By inference, the
legal premise is that . if a permit is required for a pipeline t e. placed in
.a navigable water and-then abandoned, thendegic would require removal.

identified.
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Galveston District's policy regarding "abandoned” pipelines is to require
removal unless there is an overwhelming reason for allowing the pipeline to
remain. Circumstances allowing a pipeline to remain in place should be rare
and allowed only after careful evaluation of key factors associated with the
pipeline and it's route. Key factors to be considered in allowing an
*abandoned" pipeline to remain in place include, but are not limited to, the
potential effects to navigation and Federal projects, and the potential for
significant environmental impacts due to pipeline removal. This policy
ensures the fulfillment of our responsibilities under Section 10 to keep
nav1gab1e waters free of obstructions for navigation (33 CFR 322.3). fThis
premise is substantlated,by past practices of permit conditioning as
demonstrated in the general conditions.

jmm%0W

eonard D. Waterworth
Colonel, Corps of Engineers
District Engineer
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ATTACHMENT I

Standard Operating Procedures
Update Permit Files - pipeline Crossings

OBJECTIVES: Update files for permits that authorized the placement of
ipelines across navigation channels in Galveston District. This is another
. Total Quality Management/Continuous Improvement application by Regulatory

to improve their way of doing business.

BACKGROUND: Section 10 of the Rivérs and Harbors Act of 1899, provides

for the Corps of Engineers to regulate the placement of pipelines affecting

navigable waters of the United States. Conditions ont the permits require that
npletion of construction

the permittees notify the District Engineer upon com
iate Area Enginecr. In

and to provide "as-built’ drawings to the appropri
addition, permittees are also required to notify the District Engineer whenever
the pipeline ceases to be used for it intended purpose or when the permit is
transferred to-another party. Despite these requirements, we have found that
the majority of pipeline permit files are deficient. We have found that several
permitted pipelines have-been abandoned or the permits transferred without
proper notification. Current and accurate pipeline locations are extremely
important, especially whern needed to formulate plans for maintenance or
and/or improvements to navigation projects. Proposed improvements to

federal projects such as the Channel to Victoria and the Houston-Galveston
channel recently required massive research to update pertinent pipeline permit
files. This research was needed within a very short time frame in oyder to
maintain the project’s schedule but at the expense of delaying other regulatory -
actions. .

ACTION PLAN: Review all permits on file that authorize pipeline crossings

under Section 10 of the Rivers and Harbors Act of 1899. Priority will be given
ect navigation channels. The outcome

to those pipelines crossing Federal proj
hip and the exact location

of the review should assure, as a minimum, OWners
(horizontal and vertical) of the pipeline. Detailed step-by-step procedures for
reviewing the existing pipeline permit files are attached (See Attachment A).

ings under Section 10 of the

to authorize pipeline cross
d to require the following:

All new permits issued
of 1899 will be conditione

Rivers and Harbors Act

1. As-built drawings certified by a professional enginecr of registered
surveyor. These drawings will be submitted to the Regulatory Branch,

- Galveston District, npon completion of the work. The drawings will




include a plan view showing the horizontal location of the pipeline by
channel station or river mile at its crossing with the centerline, or by
state grid coordinates. The drawings will also include a vertical view
showing the total profile of the pipeline crossing the entire channel/ river.
The channel’s cross-section template must also be shown. H on a river
crossing, the river bottom must be shown, as a minimum, from bank to

bank.

2. The permittee will report the status of the pipeline on a yearly basis

~(by 31 December} to the Regulatory Branch, Galveston District. The
report will include, as a minimum, the owner of the pipeline, type of-

material transported, and verification that the pipeline is still in use or

not in use.
3. Pipeline locations will be marked with appropriate signs on both sides
of the channel/river crossings. The signs will contain, as a minimum,
the pipeline owner’s name and a responsible persons name and
telephone number to contact in case of need.

The responsibility for updating the permit files, as well as compliance
inspections, is assigned to the Enforcement Section.

"" | %AM \/ o

Dy T2 ,
77 DAte ' : MARCOS DE LA ROSA, P.I&.
) Chief, Regulatory Branch




ATTACHMENT A

Existing Permit Files:
1. Identify the waterway.

2. Research RAMS Query Screen. Type "*pipeline*” in the Approved Work
e and enter the pertinent waterway. Press ESC. RAMS will list all '
This list will only accurately reflect permits issued froin

Typ
. approved pipelines.
1992 to present.

3. Research card catalog by County and waterway. Record all permit
numbers not identified in step 2 that identify the work as a pipeline. Also
record the company name, the pipeline location (COE Station number or
other), the number and size of pipelines, permit transfers, and any other

pertinent inforrnation.

4. Research issued list for General Permits 14114 and 15800. The Legal
Instruments Examiner keeps the updated master lists. Record the permit
number and company name of pipelines crossing the pertinent waterway -of

permits not identified in step 2 or 3.

5. Research permit log books for pipelines issued prior to conversion to
the current numbering system. Record the permit number (if applicable), the
company name, the location, plus the number and size of the pipelines not

identified in steps 2 through 4.

6. For Federally maintained waterways, research, dredge/project maps
obtained from Operations and Maintenance, Project Engineering, and/or the

e. Record permit number, company narne, the location,

pertinent area offic
t identified in steps 2 through 5.

plus the number and size of the pipelines no

7. Once all resources available in the District have been examined,
research recorded permit numbers on the microfiche in the Records Room, If
there is a permit number located in the microfiche but the film does not exist,
contact the Federal Records Center in Fort Worth, Texas (see Administrative
Section for assistance). Request a copy if the permit is available. If the permit

file does exist, copy permit.

8. Contact the most recent company listed on the permit to confirm
pipeline ownership. If confirmed, request as-built plans or their most recent
survey. If they no longer own the pipeline, ask for the company that
purchased the pipeline and a point of contact. Repeat if necessary.




9. If a permit file can not be located, attempt to contact the company by

telephone to determine pipeline ownership. Once ownership is confirmed
request as-built plans or their most recent survey. If they do not own the

pipeline, ask for the company that purchased the pipeline and a point of
contact. Contact the new owner and determine pipeline ownership.

10. Update the permit file with the current owner, the location, the as-
built or survey, and any other pertinent information.

- 11. Update or create RAMS with the current owner, the location, and any
other pertinent information. A new action ID and the correct permit number

may be required.
12. Create mapping system identifying plpelme owner, number and size of

pipelines, and location.
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ATTACHMENT 11

sWDRC 15 Hay 8 &

policy Guidance Whether Permittees Under DOA Permit

(Section 10} or Local Sponsor Under Local Cooperatio
Federal Project Should Assume the’ Co:*

Agreement for 2
of Relocation for Permitted Structures Within

Navigabla Waters’

SUBJECT:

CDR USACE (DAEMN-CCZ-A)
50 Massachusetts Avanue,
WASH DC 20314-1000

H.w.

1. on August 27, 1985, a letter from the Galveston District
d) was forwarded to you. We concurred ”iﬁix’tha

5AB (copY attache
District commander's racommandation that the local sponsor
should bear ths cost of relocations in accordance with its

agreement.
essing its position and the

5. Tha local sponsor is still pr

matter has Suw baen drawn to the attention.of Congressman

Brooks who feals costs should be borne by tha permittees. The

District now agrees with that view and initiated alteration
owner (who claims costs should

notices to at jeast ona pipeline
not be borne by it). Your response to the original ingquiry
would facilitate a consistent Corps approach to this gquestion.

FOR THE COMMANDER:

Atch HECTOR VELA
Division cCounsal

EAQLhRVEﬂlx
._ _ X
DEPO. BX. 8 __ o~
LAo- AN DATE
UARRY CARROLL




DAZY-CCJT (18 May 8&) lat EInd . : '
SUBJEC?: ?Qlic:{ Guldan‘:ﬂ Hh@th@: pﬂ!mittﬁ-ﬁﬂ Undar DOA pgrﬁ‘
{Section }0) or Local Sponsor Undar Local Ccdpéf;i z
Agraemznt £or a Fazderal Projact Should Adsuma thafléov
of Rzlocation for Permltted Structuzes Withinp aav{c;:gft

Waztara. -

HACA{OLEN-CCJ), Washington, D..C. 20314=-1000 _—

Commanda2z, J.5. Army Corps of Engineazs Olvizion,
Southwestarn, ATTN: SWODOC, 1114 Commerca Streecx, Dallag
. *

T 73242

1. this ia in reply o your requast concarning responstihilye.,-
for altarations and relocations of pipelines zhat are "icc:sg.g.
to cenarzuct thae projeact £or f£flood prowtaction on Tayloxyg 33ycn;f
Taxas. The CDR, Galvesron Dlastzict, informed the COR, Usacr, 5
lettezr of Auguat 5, 19835 that the local sponsor of khlgy Prcj;c-§r
is rasponsible for the neceazary alterazions and relocatians o;
tha pipelines. Tha CDR, Southwestarn Diviaiaon, informed wng e
USACE, by latrer of August 17, 1933 ehat the Diviasion concuzrzag
in the District's positionr on this mateer., Your lattzer o Havy
1§, 1935 informs me that ths Galveston District has changed 123
pasicion on this matter and now Tecommends that the pearmitrsesy o
owners of the affected pipelines bs rasponsible for the Necessar
alterations and relocations of the pipelines. 1 undecatand,
mareovar, that the Southwestazrn Division may alio have chargyan
frs zosition on this matter to accord wizh thae Diskricz's TUurren

TO:

racommandation.

2. The project for flood protaction on Taylers Bayou, Texas wae
au-horized by the Tlood Control Act of 1965 (Public Law 93-.29g)
to be constru=zted substantially as rescommended by the Chief o
Enginzers in House Dacument Numbered 206, 89th Congress. Thae
Chief of Engincer3s autlioTiiad racommendations £or this projecs
{ncluded as a condition of ity construction, that local interes:
®, ..make all necassary altsrations and ralocations of astrucsyra:
and uttliclas..." House Doc., 206, 8%th Cong., at pg, 4. <This
raquiremant of local $ponNIoTshLlp £or tha project was pramised o
s racormandacion of the Galveaton Diatrict Enginesr in an
accompanying survey raport of the projact that local intasresta
eeela)lccomplish without coat to the Unitod States all aleara-

L]
‘rions and relocations of pipellines, utiliviea, and highway

bridges necassary for constructlion of tha projact when and ag.
raquiraed.® 1d. aw pg, 70. This racommaendacion of the Diaecice
gnginaerz, in turn, followad a dlacussion {n nis survey reporc

noting both that thars waera many pipelina crassings on tha
channals to be Improved and thar informazion available ac thas

tima lndicatad that tha pipalinas would not have ta be altared
consetruct tha racommandad improvamants. 1id. ar pg, 47.

-
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DAEN-CCZ (16 May 86) lst End
pclicy Guidance Whether Permittees Under DOA Permi~

SUBJECT:
(Gection 10) oz Local Sponsor Under Local Cogperaxzion
sgrzement for a Federal Projeckt Shauld Assume the Cos-
of Relocation for Permitced Structuras Witnirn navi,}at,{,

HatelsS.

Jyesezhelz2ss, you Rzve informed me thar the actual construcztion ¢

rmese flead control improvements will now reguire the alterat:ioan
ralocacion of a large number of pipelines. [ understand,

that the primary reasons faor tais seeming anonaly arca

she currently affacted pipelines were constriysted

uthorization for the flood contrel imztoverentcs
wizx .the zxisting

ct
aaT20ver,
-mac many 2F
sfrar the 1965 &

. manpnar that has proven incoasistent

and in 2 .
development of tiiose improvementy.
3. r fiad that the alterations and relacations of pipelines 3
sra2 pecessary to construct the project for flood protection on
Taylors zayou must be undertaken and accomplished atv no expehsa
to tre federal government. I also find that the local spensor =
this project i3 arrd must be held to be ultimately zesponsible £o
the pipeline alterations and relocations. This is nor n2 denv,
nowever, that you may alact to reguire that the permicizes ac’
owners of the affacted pipelines bear thae co3ts of the altera-
tions and relocations chat are occasioned by their existirg -
pipelinci. The legal rationale for this requirement will be
nopethelass arguable and subject to searious challenges.

' any federal undertaking to regquire affecs:,

recordingly, prior to
pipeliine permittees or owners to bear any expenditurces forc
relocations of their pipelines for puzpgses of
e 'local

alcarations or

chis ‘proiect, it will be particularly important thas

ssonsor of this project explicitly agree to nwoid and sav= c£xa
faderal government free from any costs or damages t7? nae fecer:
gowvernment that might result from the undertaking.

LE ER EDELMAN
Chief Counsel

18

fO’ THE COMMANDER:

e
Ll L

L I ———
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DEPARTMENT OF THE ARMY - '
U. 5. Asmny Curps nl Er!g,l!r.‘r:!; ! ATTA CI}MENT IT‘
W/\SH]NG. TOmM, D.C. 20314-1000

REPLY TO
TATTENTION OF:

CECW—RN

13 MAY 1983

MEMORANDUM TO: SEE DISTRIBUTION

SUBTECT: Guidance Letter No. 8, New Start Construction
Projects—-Responsibility for Utility Relocations on Harbor

Projects:

1. References'

a. DAEN-CWR-N letter dated 9 April 1986, subject: TLocal
Cooperatlon Agreements for FY 1985 Supplemental New Start

Constructlcn Projects

*b.' ‘EC 1T165-2-144 "

2. Paragraph 3 of reference l.a. provided that Corps permit
authority was not to be invoked to facilitate the relocation of
. utilities in nav1gable waters of the United States. That policy
was based on the premise that the non- -Federal sponsor, and not
the permittee, is the beneficiary of the project and is,
therefore, responsible for these relocations. The following i. a
clarification of pollcy on utility relocations as a result of
prov131ons contained in the Water Resources Development Ackt of

1986 (P.L. 99-662).

3. . Utility Relocations on Harbor or Inland Harbor Nav1qatlon
Prowects——Denth Less_Than 45 Feet. For navigation projects )
authorized for less than 45 feet in. depth, Section 10l (a) (4) of
P.L. 99-662 requlres that the non-Federal interests "shall

perform or assure the performance of all relocations of utllltles
necessary to carry out the project." It is the basic .
responsibility of the local sponsor to assure that utilities are
relocated at non-Federal expense. This does not affect any
ability of the sponsor to arrange with the utility owner to
perform the work, and/or to absorb the costs, of the

relocations.

4. Utility Relocations on Harbor or Inland Harbor Navigation
Projects——Depth in Excess of 45 Feet. For navigation. projects
authorized for greater than 45 feet in depth, Section 101(a) (4}
further provides that one-half of the cost of each utility
relocation be borne by the utility owner and one-half by the
local sponsor. Again, as in paraqraph 3 above, it is still the
basic responsibility of the sponsor to assure that utilities ar~
relocated ‘at non-Federal expense. The 50-50 caost sharing betw.
the owner and local sponsor applies even when the deepening bey |
performed on a project authorized for greater than 45 feet is

being deepened to less than 45 feet.




15

-

Guidance Letter No. 8, New Start Construction
locations on Harbor

CECW-RN
SUBJECT:
Projects--Responsibility for Utility Re
Projects
titled to any credit for utility
sharing required in either

t repayment required under

5. The local sponsor is not 'en
relocation costs against the cost
Section 101(a) (1) or the 10 percen
Section 101 (a)(2).

€. In either case the District may provide, as a service, the
Engineering and Design, Supervision and Inspection, and may ‘
the contract for the relocation, when such activities

administer
are paid for in advance.

7. Use of Federal Authority to Compel utility Relocations. In
those cases where the local sponsor has, despite every reasonabl:
effort, Ffailed to reach agreement with affected owners regarding
utiiity relocations, and further, lacks the authority to compel
the utility relocations, the Federal Government may elect to
exercise Federal authorities to compel the utility relocations.
Any such exercise of Federal power shall not, however, relieve

r of its statutory responsibility to assure the

the local sponsc
performance of the relocations at no expense to the Federal
' consequently, any Federal expenses incurred in

Government.
compelling the relocations will be borne entirely by the leocal
sponsor including administration and litigation expenses.
Federal funds will not be made available to conduct the actual
relocation or alteration. Moreover, any Federal action shall in
no way determine the ultimate apportionment of the relocation
costs between the utility owners and the local sponsor. - In all
put deep-draft harbors (for which utility owners and.local

in utility relocation costs), the

sponsors must share equally 1
question of how utility relocation costs are shared is to be
" resolved between the local sponsor and the owners of the

facilities being relocated. .
ve any further questions please contact Doug Lamont
a CECW-RN at 202-272-0464.

g. If you ha
or Peter Luis

FOR THE COMMANDER:

BORY

Chief, “Policy, W -
and Initiatives Division

Directorate of Civil Works
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DEPARTMENT OF THE ARMY ' ATTA CHMEN?} Iv

1}.5. Army Coret of Engineers
WASHIMNGTON, 0.0, Z0314-1000

"REPL.\’ TO
ATTENTION OF)
20 0CT 1995

CECH~AR

MEMORANDUK FOR COMMANDERS, MAJOR SUBORDINATE COMMANDS
SUBJECT: Policy Guidance Iatter (FGL) NO. 44, Ralocations and
Removals at Navigation _(Harbor) Projacts

This PeL sata forth U.S. Army Corps of Engineers
1 of facilities

1. RUrpose
poelicy regarding the relocation and remova
1. navigation lmprovements. This guidance

interfering with Federa
gupersedes previous gquidance on this subject. _The guidance is
ts for haxbors or inland harbors.

applicable to navigation proje¢

' _tnder Section 101{(a) of

2. paskgreund.
povalopment Act of 1986 (WRDA BE), as am
rasources Development Act of 1988, the non-federal sponaor
provides the lands, easements, rights—of~way, ralocationg (other
than ukbility relocations) and dradged material disposal aveas
necaggary for the project. The non-Federal sponsox alsa is to
a the performance of all ralocations of nktilities
The law does not define what

parform or assur :
pecessary to carry out the project.

constitutes a relocation nor delineate who will be rasronsible to
basyr the gosts of the relocation except that for utility .
relocations for projects of depth greater than 45 feet, one~half
of the costs of relocation shall be borne by the owner of the
racility Peing relocated and ope~half by the non-Fedaral :
SPONEOES Under Section 101(a)(2) of WRDA B6G, as amended, the
value of lande, pasements, rights-of-way. ralocations and dredgead
material dispesal areas and tho costs of utility relocations
porne by the sponsor shall be credited to the additional 10
percent share of general navigatlion facilitlies rosts.

. Erivate property rights within navigable waters are
*o the common law principle of navigation servitude which
1ic's right of free usc of all streams and water bodies
for navigation despite the private ownership of £he botbtom or
shoreline., Therefore, no further Fedexal real estate interest is
raquired for navigation projects in pavigable waters below the
ordinaxy high watex mark. In support of tha prineiple ¢T
pavigation aeyrvitude and in osoreine of Congrese’ power ovexr
pavigation stemming from the COMMeres ciause of the Constitution,

section 1D of the River and Harbor act of 1859 requires approval:
From the Corps iacing okstructions ox

+tho wWater Rasources
ended by the Water

3, ,
sukject,
4s the pub

of Engineers prier Lo p
1 in navigable waters. Permits

gxcavating ox disposing of mat?ria
under Secticn 10 do not authorize interference with any existing
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CHCH~DA |
Policy Guidance Lettor (PGL) No. 44, relocations and

SUBJECT: :
at Navigation (Harbor) Projects

Rempovals

o1 proposed Federal project and provide that the permittee pay
for any corrective meagures to comply with permit conditions.
This FGL provides guldance on the interaction of the Federal
rights under the navigation corvitude and associated Federal

+he non-Federal sponsor responsibilities undexr

jth regard to relocations

permits and
Seotion 101(x) of WRDA 86, as amended, W
¢ obstructions at Federal navigation projects.

and removale o

4. Ppolisy. |
i Tha term "relocation® shall mean

=¥ . i . le
provig_iing a functionally quivalent facility, regardless of thea
th of the navigation project, +o the owner of an existing
d (inc¢luding a bridge

de

ut?lity, cematery., highway, rallroa

theresf), ox other public facility (excluding existing bridges
States) when such action is

over havigable waters of the United
authorized in accopdance with applicable legal principlas of jusk
cempenisation. A nrelocation’ is also providing a functienally
eguivislent facility when such action is specifically provided

ror, and is jdentified as a relocation, in the aunthoxizing .
legislation for a m}vigation project or any report referenced in
the authorizing legislation. Providing a functionally equivalent
Facillity may take the form of alterakion, lowering. raising, or
replacement and attendant removal of the affected facility or

part thereof.

cilit? or part of a

() A relocation muet ocour when a fa
facility must be altarad, lowersd, raised, or ramoved To allow.
for the construction, operation, ©r maintenance of the general.
navigabtion features of a project, including those necessary to
enable t 1 of borrow material or the propexr disposal of
az-edge;d or excgavated material, and the ownex of the Ffacility is
entitied to a substitute facility due to Just compengation
principles. Just compensat enerally dictate that
a subgtitute facility is the proper measure of just compensation
when the facility's owner has a compensable real property
intorest that must pe extinguished in the land on which the
rFacility is located; there iz a public necessity for the service
provided by the facility; and parket value has bean %o difficult
o find, o¥ tho application of market value would result in
injustice to the owner or public. - This definition focuses oOn the
igsue . of :on as botween the facility owner and the
Faderdl government and takes into account i
Federal governmant has within the navigation servitude.
Therefoxe, the swWner of a facility within the pavigation
servitude has no compensable real propercty interest that must be
i 2

-
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hed with regard to the Federal government for the
the navigation servitude and tha

axtinguis

portion of tha gtructure within

cuner of the facllity within the servitude is not entitled to a
the facility because

| gubstitute facility when compelled to remove _
Pedaral navigation praject.

it iz an obstruction to the
(2) A relocation also must ocour

anthorized as 3 ralocation by ¢ongraess. When an authorlzing
Jocument appyoved by congress specifies that the alteration,
lowerifng, raising, or removal and attendant replacement of a
facility or portion of a facility constitutes a relocation, it i=s
treated as a relocation even when it does not otharwise meet the
S inition discussed in paragraph 4.b.(1). WH% non-Federal
SpONSoF w@ill be reguired to perform or agsure the performance of
+he relecation and the value of the relocation (or the coats
torne by the non=faderal sponsor for any utility relecation) is;
ereditable against the non-Federal spensor’s regquired additional
10 percent repaynent under Section 101(a)(2) of WRDA 86, as

is definition of a relocatlon is included in this PGL

amended. This dol
lenize that facility alterations, lowerings, raisings, and
r= have been authorized as

Lo ¥ecogn
removals and attendant replacaemen
re)ocations even though thoy do not meet the definition of a
rolocakion discussed in paragraph 4.b.(1). For future navigation
praoject formulation and praparation of faasibllity reports, the
definitions of relocations, remeovaly and deep draft utility
relocations contained in thig PGL will be used to categorize and
sapign’ copts for actiona inveolving facilities interfering with
propased navigation improvements. ' '

ijon falls within the definition

(3
of a re%.o.catilen presented in 4.b. (1) and §.b. (2), the non~Faderal
spoNsSor wiil be required to pexform ox ensurae the performance of
the relocation. For a relogation other than a ntility
reloeation, the valua of the relocation ig creditable against the
non-Federal sponsox's required additienal 10 parcent payment.
under Section 101(a)({2) of WRDA 86, as apapnded. For a ubtillity
relocation, the non—Federal sponsor’s actual costs in performing
or assyring the performance. of the uwtility relocation are
creditable against tha non=Faderal sponsor’s regquired additicnal
10 pergent rapaynenkt under Section 101{a)(2) of WRDA B6, as
apended. In practice, under the terms of the project cooperation.
agresment (FCA) , the cost of the reloeation will be the basis for
edit for all releocationa. :

conputing non—-Federdl sponsor cr
+iop within the navigation

(ay If removing an obstruc
servitude doas not £it within the definitien of a relocation as
| discussed 1in paragraph 4.b.{2) and 4.b.(2) ,- it will ke treated ar

when it is specifically

3

e
R R
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al necessary for the general pavigation features (G-i!:ﬁ') of
a daep draft utility

unless it ¢qualifiaes as
aragraph 4.c. Removals ard discussed in

2 IG!IQO'}
the project,
relocation under p

paragraph 4.d-

<, peep=Draft Utility Relocaljonsd.

(,J’j) Mpeep draft utility ralocations? axe handled
to projects authorized at a

alfferdntly and are only applicable
depth of greatar than 45 feet, A deep draft utility relocation
ig defined as Qroviding a functicnally equivalent facility to the
- gwner of an existing utility serving the general public when such
actjon.is not a nralocation” as dafined in paragraph 4.a. and is
necessary for the construction, operation, orx maintenance of the
general navigation features of tha project, including those
necessary to enable the removal of borrow material or the pro o
disposal of dredged or excavated material. Im accordance witge
1 (a) (4) of WRDA 86, as amended, ona—-haxlf of the cost
11 be borme by the

section 10
of the deep _ _
utility ownex and one-half shall be borne by the non-Faederal

ensor. Actnal costs of deep draft utllity relocations borme by
the non—-Federal sponsor up to 50 percent of the total cost of the
utility relocation will be creditable against the non—Federal
gponson' s additional 10 parcent share. '

t
(2) The Corps RAy coup 1 deep draft utility relocations if

confronted with reluctant ut ility owners., However, such -~
j,nvalm;itary desp draft utility relocationg would be for the
purpose of gacilitating project construction and would not serve
D Phange the statutory requirement for 50750 cost sharing
betwoen the non-Federal sponsor and the utility owner. :
Therafore, in those cases whare the utility owners are compelled
to relocate, the non~Federal sponsor is responsible for one~half
of the cost of thess deep draff utility relocations. '
Adninistrative and any legal ecosts incurred by the corps to
compel decp draft utility relec tiong would be zhared 50/50
batveen the non-Federal sponsor ‘and the utility owner.

=24 Removals.

. (]é) Where there ig an obstruction to a na'vigation Prbj act
£nat i _with'in‘the, navigation servitude, and that pbatruction
Pit within the definition of a desp dratt utility
or the definition of a

doges ngt _
jon as presented in paragraph 4.C. _
the obstruction will be removed at

ion in paragraph 4.a.,
to accommodate the navigation project.

draft utility relocation sha

relozatl
relocal
owner cost
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o capability to

(7) whexre the non—-Fedaral gpensor has &h
conmpel jthe owner ~f a facility obstructing a pavigation project
to remove the facility solely at owner cost, the non~Federal
eponsoT will be required to avercise this capablility. The
capability of +he non—Pederal sponsor to succegsfully compel the
removal of facilities at owner cost will be jointly assessed by
the corps and the non-Federal sponsor, Factore in this
311 ineclude the legal authorities available to the
or and theirx strength, the applicability of the
a Federal navigation '
project 5 in exercising the non-Federal
sponsor.'s authorities. The non-Federal sponsor may also elect to
directly negetiate with the owper of a faaility cbstructing a
navigation project for the romoval of the facility in lieu of
n-Federal sponsor or Corps aunthorities to compel
any pa nts or

exercising any no
tha fadility removal at owner cost. However,
reimbursements bY cne non-=Federal sponsox to the facility owner

' craditable againgt.:

for the removal. of thae raaility would not be
the non-Feaderal gponsar’'s required additionmal 10 pexrcent
yepaywent under section 101(a) (2) of WRDA 86, as amended.
In the event it is dotermined that tha non~Fedaral
not have the g_:apahility to compel the owner of a
facility obstructing a navigation project to remove the facility
at owngr cost and the non—Federal sponsor dogg not elect To B
directly negetiate with the facility owner for the removal of The
facility, if the non-Faderal spensor is not a gtate, the non=~
Federal sponsor will reguest that the gtate exercise any
capebiXity that it has o compel the facility removal at owner
' "I'T the state dves not have the capability to compel

nsor and the state

removalk at ownar cost, both the non—-Fadaral spo
e District Engineer, that the Coxps

must rdquest, in writing to th
exorciss its rights undex the navigation servitude and applicable
Ccorps permit conditicons to reguire the owner to perform the
removal of the facility at owner expeise. The letter from the
- gtate must be signad by the govarnor or a state official that the
JOVernor spoacifically deslgnates to make the reguest. Based upon
a regquest from t+he non~Federal GRpONsSOxX and the state, the Corpes
will exereise ite rightes under the navigation serxvitude to compel
removaks at owner cogst. If the state has the authority to compel
removaXs at ownexr cost but declines to exercise its authority or
does not have the authoxrity but is not willling to reguest that ‘
tne Corps exercige ibts authority, the Corps will not exarcise its
 rights under the navigation servitude to compel ralocations at
owner cost. Under +hese circumstances, the navigation project
camot e implemented or recommended foxr :implenentation unleas
the nofj~Fedaral sponsor is willing to diractly negotiate with
ty owners for facility removal racognizing that any
7}

cuidance Letter (PGL) No. 44, Relocations and
ation (Harbor) Projects

I apd the rTecord of succes

(3)

facild
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SURTECT: Policy Guidance Letter (FPSL) Ho. 44, Relocationa and
Removals at Navigation (Harbor) Projects : '
or reimburzements by the non=Federal sponsor to th/e
facilitly owner would not be craditable against the non-Federal
sponsor!s required additional 10 percent share. :

¢ |
(»:E) When a facility is removed at owner cost, the facility
romoval cost and any cost to replace the facllity at a new’
location (for examwple at a greater depth) will be an owner cost.
The administrative and legal cost to the non-Federal sponsor or .
emove the obstruction will

the Corps oF raquiring the owner to ¥
pe considered GNF cogtas and shared accordingly. COIPS regqulatory

program funds will not be used for accomplishing removals or

paymentls

pernitting ownar replacements of removed facilities. Costs to
its removal and any owner replacement.

the owner © :
costs, linclnding any costs voluntarily paid or reimbursed by the
will ba accounted fox as associated cogts of

non~Fedgral sponsol, :
ect and are not shared GNF coste or non-Federal sponsorxr

the Pro)
costs for lands, easenents, rights~of-way or relocations.
owner ramoval and replacement costs arae
e reflocted in the

associdted copts, : _
soonomic cests of the projact that mist b
ealculdtion ©f net national economic developnent benefits.’' Where
neceassary, the Corps may alsoc have the option to remove the
obstruction itself. The costs to the cCorps of removing the -
ohstruction will be considered costs of the gensral navigation
festures of the project and shared accordingly. In these cases,
“xhe Corps wilkl pursue appropriate remedies for reimbursement. to
tha Corps and the non»Federal sponzor of the costs by the owner
of the obstruction. _ _
i ]

o! gourt Actigps. In.the event a court determines that the
owiter of a facility within the navigation servitude is entitled

it of just compensation as a result of a removal action,

; i will be considered a cost for lands,

which the non~-Pederal sponsor will

86, as amended. T

messure of just compensation _
on, a substitute facility, this will be consi
which the non-Federal sponsor will be required to provide in

acrordance with Sectlion 101(a) (3) of WRDA 86, as amended .

:  Feagibility Phase SUrvey. puring the feasibility phase
of theiproject, @ Corps, in cecoperation with the non-Fedaral
sponsor, will jdentify all the facilities obstructing the
proposed navigation projeck and deterrine, in each case, the
ownersiip jntexrest of the facility ownexr (for lands located
gutside the .navigation garvitude) and the Fedexal, state or leocal

e

6

—_

I
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aasement, if a
£ the land. The
outside the nav
racility and whe
ubgtitute faci
the feagibil
basis with the non

instrument ( permit,

facility owner %
determine, Tor faclilities
nature ©f the use of the

gacility
would FHe part of the C
cost shared on a 5050

the {information oollactad in th

navigation feasibility report W
:esponsibilitias and assign costs
raisinyg, or removing and replacing
navigation servitude in accoxdance W
+his PGL. negponsibilities and costs Wil
non~Federal SpoONSOr o facility owners.

prccesﬂ for vlassiftyling actions as reloca
draft ntility relocationg is enclosed. I

i asts rgnd schedule

*

-

a surveys

facili

i

degcisien
facilitie
reasibility
: foz’lreilfpgg 31
alify, these
ggtaila’d and
feasibility report
res;ponsibility +o conp
capability of the nan=
renovals at oWner cost and, @
non~Fedezral sponsor and the state
y»ightz nndex the navig
In accordance

owner cost.
ph 4.d., the respons

ros
pre

gubject to m
+ authorizatlon

el removals incl
ation

- reiocatiions at
a astavre, OT the Co

sponsoy, th e,
’ ]
S

. Regulalk ie i 2
guidance goncerning xel
J-131. Regulations will
+ha gnlidance contained in

ocations and r
1 ba modifiad,

FOR THE COMMANDER.?

Hajor.tGen
Diracten ©

rnel

P

ki

P e L PR

{11 olearly de
ror altexing,

ith the po
A step-b

inelinde a d@te-rm
uding

Federal spoOnsSoT and
5 applicable,
requegting
with
ibility to compel

cost will be assigned

This PGL refines signi
pmovals provid
as required,

this policy letter.

-

44, Relocations and

ny, through which the
gurvey will also
igation servitude, the
ther the owner of the
1ity. These Surveys
ity stndy and would be
~-Foderal sponsoXxr.

paged on the resylts of:
of the fac-ilitie_s?;tha £

fine

lowering,

within the -

1icies presented in
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1

renovals or daap

tione,
ognized that i
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s may preclude final
4 to provide substitute
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ponzibilities and costs

1iminayvy findings bubt
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"HAVIGATION RELOCATION AND REMOVAL DECISLON PROCESS

1. Is the faclility a bridge ovar navigable waters? Yem - It im
not a relocaticn or a removal and costs of modification or
replacenent are shared bhetwaen thae bridge owner, the Federal
government and the non~Federal sponsar (See ER 1105-2-100),. NoO ~

Go to step 2.°
2. Is Q%.he alteration, lowering, raising, or removal and

replacement of the Ffacility specifically authorized as a
relocation by Congress. Yes - Go to step 5. No » Go to step 3.

3. Conrsidering all rights that the Federal govermment hasm-in the

' navigation servitude, do applicable legal principles of just
o ensation require that the owner of the facility be provided a

functiconally equivalent facility? Yes - Go to step 5. No - Go to

step 4. .

4. Is ,'t.'he project greater than 45 faet?

No - Go to step 6. :

5. 'I'he: ‘alteration, lowering, raising, or removal and replacemént )

is a relocation. The non~Federal sponsar must perform or assure

the performancae of the reloecation. o .
Thd action is a removal. Does the non-Federal sponsor have

6.
the apability to compel the removal at owner cost or elect to
negotiate the removal with the facility owner? Yas - Go teo

step 7. No — Go to step 8.
7. The non-~Federal sponsor will compel the roemoval of .the"
facility at owner cost or negotiate the removal. :

8., If the non-~Fadepral sponsor ig not a state, does the state
have the capability to compel the removal at owner cost? Yes -
Go to step 9. No =~ Go to step 10, If the non~Federal sponsoxr is
a state. go to atep 10. .

5. The state will compel the yemoval of the facility at ownex
If the state declineg to exercise its authority go to step

Yes - Go to step 13. .

‘cost,.
12. |
10, Wiil the non~Federal sponsor and the state reguest the Corps
to exefocige its righte under the navigation servitude and any
applicable permit conditions? Yeas -~ Go to step 11. No -~ Go to

step_ 12.
1).. The Corps will exercise its rights under the navigation
servituda and any applicable Corps permit conditions to require
the owner to perform the removal of the faellity at owner's

:
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NAVIGATION RELOCATION AND RENUVAL DECISION PROCEHS
(Continuad) - |

12. The Corps willl not exercise its rights under the navigation
gervitude and applicable permites and the non~Fedaral sponsor must
negotiate facility removals with facility ownere.

13. I=a:the facility a utility serving the general public? Yes -
Go to s;;ep ‘14. No - Go to ’stap 6.

.14, Thp alteration, lowering, raleing, or removal and
replacement is a deep draft utility relocation. The non-Federal
sponsor must perform or assure the performance of the deep draft
utility relocation with one-half of the cost borne by the non-~
Federal, sponsor and one-half beyna by thae utility owner.

LA o, S Y

v ST

— e -

T

‘ TOTAL P. 18
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ATTACHMENT V

CECC-E 117 HeR 1504

MEMORANDUM FOR THE DYRECTOR OF CIVIL WORKS
Needed Changes to Standard Permit conditions for Baction

EUBJECT:

10 Permits

1. Recently the U.8. Court of Appeals for the Fifth Circuit
ad Taxas Transpigsion compan nited atecs

decided the case Unl
: _ r o

decislion was an important vidtory for the corps and for our program
of water resource davelopment. Am you probably racall from your
ays as Commander of the southwestern Division, in that case the-
thorilty of the Corps to enforce

day

plalntiff (UTTCO) challengad the auth

" +he -terms of a saction 10 permit by requiring UTTCO to remove and
ral gas pipeline at itx expense, to facilitate

_relocate ite natu
‘construction of 2 f£lood control project.
g decision merves as a reminder of at least

rhe Fifth circuit’
ant polnts: (1) In certain, particular circumatances.
su] conistruction of a Corps water rasource devalopment
s to utilize our regulatory aunthorities
ivers and Harbors Act of 18399} (2} The
nditions of a-Section 10 permit night
ed or fail~in our effort to ragquire =a
permittee to remove a permittad structura at his expense; (3) The
Court of Appeals ralied upen the explicit, clear wording of thae
it condition to justify its decision against UT®CO
~the- local flood aontrol

gection 10 perm
and supporting the Coxps and ouy. partner,
that eesential, explivcit permit

district; and (4) Unfortunately, ‘
well -in the UITCo case is no longex

" gonditdon that served us B0
.part of the Corps’ standard parmit form.

3, Over the years the Corps’ standard permit conditiona containad
in our standard permit form have varied. During the mid-aighties
those standard conditions were graatly shortened and simplified in
an effort to make the permit form more eanily understood by permit
applicants. Unfortunately, the. revision of the mid-eightias
substituted a vague, abbreviated permit condition for the more
clear and expllcit condition cited with approval by the FPirth
Tha current standard condition xeads as follows:

cirouit in ULTCO.
ith any

d. This perm
axigting or proposed Fadaral projeoct.
because it is vague and does not

This condition is inadequate,
clearly put the permit applicant on notice that he will have to
remove his permitted structure at his expense if the Corps
determines &t any time after he recaives his permit that hie
structure Interferes with or will interfere with navigation or any

2.
four import
the success .
project raguires the Corp
. under 8ection 10 of the R
pracise wording of the .co
‘determine whether we gsucce

it does not autho_rizé int—.erferance' w




" unlike

r the Unibad,stataﬂ. Moreovax
tha daecleion 4

the basims of
pean tasted. in or conetruea

aximting or ruture opsratlion o
f£ne permit condition cited as
the new parnit condition has not

by thé Faderal Courts.
atimula'ta;i.m to maend

4, Inny opinion the UrEeo decigion should
guidance o avery Corps command with regulatory program
responsibilities, {nstructing them to lilnse +the frollowing
condition in every gaction 10 permit isgued hancaforward? :
The permittes understands and agrees that, if future
cperations by the Unitad States require the removal, or
alteration in the position, of the 8! ture or work herein:
authorized, oOFr r, in the opinion or the gocretary of the Army
or his authorized representative, said structure or work shall
cause’ unreasonable obatruction to tha free navigation of the
the permittes will be required, upon due
alter the

navigable watars,
corps of Engineers, %O ramove or
caused thereby, without

notice from the
structural Work or opstructions -
expense to the United States. Mo claim shall be made
against the onited States on account of any guch Yramoval
or alteration. _ ) ‘
5. over the next sevaral montheg, as W&’ ravise tha Corps
ragulations governing rha rogulatory program, I suggest that the
condition just quoted be gubstituted for +he more abbraviataed and
e condition quoted in paragraph 3. : ~ In the meantime

ne United states (and, ;B

£ our partners, the

vagu
however, toO protact
appropriate cages, to protect the interedsts ©
t-gharing sponsors of our projects)., T suggest that some
. letter be sent to all Corps commands

1pcal, cOB
rarm of interim gul
tion 10 pernmits are

promptly., since SeC
6. My point of contact ~for this meiporand
umber is 272-0035.

jmaued every day-

cECC-E, whoBe telephone n ‘

YESTER EDELMAN
Chiaf Counsal

unm is I.ainda"'b;""waoli;'“'
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york shnll bc subjcct to. I.ho supcrv!smn and approva! of Lhn Dnatr;rt. Engincer, Fngincer Dr—uartr—,u

. f tho lo»nllty,"_who mny tcmporanly auspch tne work atany ump, if Ja hm J'Jdgmcm the In’,en;.-y

ldredgcd ln thc prosccutioa o[ the work bcr\:m author:zed nhall bc rcmovcd e-.—f-nly and
ges nrrosa tho bed of the’ wnterwu.y, or deep hck:s that ? may have a tendency f.o cavse injury to pav)

ba rkS of the waterway ‘shall be left, > If a.ny pipe, wire, or cible hcreb/ authonznd iz l2id in .
: ; fosy the bedof £a6 waterway sball bi¢ avoided and the bngk flling shall &

‘_.qnent’ dges oe
. uf,ure_ drc_dgmg for navlgnhon.. - Ady m-xterinl to-be dcposlted or . dimped unde
; atcr mark sha!l be: dppom,cd or dumped at t‘le lrxnj

nt'ésc}sﬁe 0( tbe ‘matérial Iuto the: waterway
;acent or trlbutary watcrs, or in Long Istand Sound n. pcrm:t thcrc{or mugt be pre
éw Yotk }Iarbor, Army Bulldmg, New York C:ty, : : L

nterference with nawgatlon by the work herein nuthonzed. .

tions by the Upiled States are noccssary in the mtcreats of na,;ng,mu all

r A
the Supetv or of &)
cTha thcre bali be no ' Unpeasonable i
4. That i mspectmns ov any other opera
nsed, conr.ecf.ed fherewith ‘shall’be borne by the permll:tce .

(e) “That'no :gttempb shall be ninde by the perm.\ttc& or the ownnr t.o ro-b.d thc fuu and fre(: fse by the pubuc of all

. nzwignblo wp,tcm ‘at or, ndjacanh to *he work or structure. R
an a]temtmn in thc p051tion of f-hc .struc\‘.ure or norL

fl‘flat il fukiire opc.rnt:ons by the. Umted Sf.nfes xeqmre
autho {zod; ot if, in the opinton of the Sceretary-of War, it sfiall épuse unreasonable obstruction to the fréa navi-
tice Irom thc Secrctary of War; to. remove or alter the

of said water, the ovmer will b required, Gpond dug 10!
to.the Uaited States, so asto rcnder na.v:gation reasch-

gotion of
"tructt.nl work or obstruct'ons eaused tbcreby. without crpcnae
Iy revoenhon of this pcrmlt the structure, ‘A, E*G&N’at:c,n,

ably frée, éAsy. and unobétructed; and’ if, upon tha expiration o

*or’ other ;nodxﬁcatlon “of. fbc watereourse hereby authonzecl sh ll not be’ comp!eted tke. o“nem "shall; vnthout _expepse
R ) t.hc United Statss, ni‘d 4o suen extent and in such time -ond mnnner ag’ the Secrefary ‘of Wor- ma.y Tequire, remove
T 'all or any poruon of the uncomph.tcd stricture or fill god re.»tore to its former condition’ the navigable cipacity of t,]:n.
L watercoume ‘Nocla b shail e made agalnst the United Stales on sccount of, any-such removal or alteration: -

gy That t.he Unit@d St&tes ahnll in no case be liablc ‘for-any. d:tmage or m;ury ta- the. s!.ructure or woik h&rem
ture, Opemhons undertaken by: the Gox rrument for the conservation .

uthonzcd wfnch may be cam:ed by or resit from fu
" 1mprov‘emeut of navfga.tion, or. for othcr pu!poses, am:[ no clalm oF nght to compcmsst;on 5h=i].l accrue from Any auc’h

’ Jamage, =
" - (h)A ’I‘hr* if tlm dtspm.y of Itghts and mgnals on any work hergby authonzcd s ot nthcrwnser pro‘-‘:ded fm- b}. h“
hle and -'g-:::.‘.:; as m“" ‘*—'pr..s»rim.u hy Lue Y. 6. \.,oa.so uua.ru sn‘ui oc"msmhea and mammm td by aud B8t t_tn_',

e erpcnse ‘of thie owner. :
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ATTACHMENT Vi1

CECW-OR

MEMORANDUM FOR COMMANDERS, MAJOR SUBORDINATE COMMANDS AND
DISTRICT COMMANDS _

SUBJECT: Required Special Condition of Department of the. Army Permits Involving Corps of
Engineers Authority Under Section 10 of the Rivers and Harbors of 1899

1. Former and current conflicts, involving Department of the Army permits for submerged
structures and Corps water resources development projects, have emphasized the need for more
precise wording of the conditions of Corps Section 10 permits than is provided by the standard
conditions prescribed in 33 CFR Parts 320 through 330, Appendix A. It is essential that Corps
permits notify the permitee that the permitted structure or ether work will have to be removed, at
the permitee’s expense, if the Corps determines at any time after the issnance of the permit, that
the authorized work interferes with, or will interfere with, navigation or any existing or future
operation of the United States. Although the currently prescribed standard permit conditions may
implicitly impose these obligations on the permitee, we have determined that clear and explicit
notification is required in all forms of Corps of Engineers permits that provide authorization
nnder Section 10 of the Rivers and Harbors Act, to protect the interests of the United States.

2. Effective immediately, the following special condition will be included in all Corips of
Fngineers permits (i.e., individual permits, letters of permission, nationwide permits, regional
general permits) that provide authorization under Section 10 of the Rivers and Harbors Act,
regardless whether the permit provides such authorization under Section 10 alone, or in

combination with authorization under other laws:

The permitee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein

‘authorized, or if, in the opinion of the Secretary of the Army or his authorized
representative, said structure or work shall cause unreasonable obstruction to the free

navigation of the navigable waters, the permittee will be required, upon due notice from
the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, without expense to the United States. No claim shall be made against th

" United States on account of any such removal or alteration. -

3. This memorandum will also serve as a reminder of our special obligation to furnish, to
Federal agencics responsible for mapping or charting structures in navigable waters, copies of
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SUBJECT: Required Special Condition of Department of the Army Permits Involving Corps of
thority Under Section 10 of the Rivers and Harbors of 1899

Engineers Au

penmts anthorizing particular kinds of work. As indicated in the regulations at 33 CFR 325.2

(a)(9):

a. copies of permits for artificial islands, insta]lations, or other devices on the outer |
continental shelf must be forwarded to the National Imagery and Mapping Agency (formerly the

Defense Mapping Agency) and to the National Ocean Service;

h propagation along the coasts-of the United

b. copies of permits for structures to enhance fis
d Mapping Agency, to the National Ocean

States must be forwarded to the National Imagery an
Service, and to the National Marine Fisheries Service; and

f an aerial transmission line, submerged cable, or

¢. copies of permits involving the erection o
nited States must be forwarded to the National

submerged pipeline in a navigable water of the U
Ocean Service. ’
serve as a further reminder that, in addition to the rcqﬁirement to

ts mentioned in the preceding paragraph, 33 CFR Parts 320 through

e text of a special conditioh that must be included in such permits,
in writing, at least two weeks before

4. ‘This memorandum will
distribute copies of the permi

330, Appendix A, provides th
requiring the permitee to notify the National Ocean Survey,

work begins, and upon completion.

5. Our Regulatory Branch P.O.C. for this action is Mr. Thaddeus Rugiel, (202) 761 -0817.

FOR THE COMMANDER:

HANS A. VAN WINKLE

Major General, USA

Deputy Commander for
Civil Works






